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I. 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

506% Filed May 18 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1744-50 
United States of America 
v. 

Thomas Quinn 

Notice of Appeal 

Name and address of appellant Thomas Quinn, 201 Beech 
St., E. Pittsburgh, Penna. 

Name and address of appellant’s attorney Allan R. Rosen¬ 
berg, 707-711 Columbia Bldg. David Scribner, 11 E. 51 
St., N.Y.C. 

Offense Violation of § 192, 2 USC 

Concise statement of judgment or order, giving date, and 
any sentence Guilty of above, judgment May 28, 1951 
sentenced 6 mos., $500 fine. 

Name of institution where now confined, if not on bail .... 

I, the above-named appellant, hereby appeal to the United 
states Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date May 18,1951 


Appellant 

Allan R. Rosenberg 
Attorney for Appellant. 

• ••••••••• 
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153 Filed in Open Court Nov 20 1950 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

(Grand Jury Impaneled on October 3, 
1950 and Sworn in on October 4, 1950) 

Criminal No. 1744-50 
Grand Jury Original 
(2 U.S.C. 192) 

United States of America 
v. 

Thomas Quinn 

Indictment 


The Grand Jury charges: 

On August 11,1950, at and within the District of Colum¬ 
bia, a duly created sub-committee of the Committee on Un- 
American Activities of the House of Representatives was 
conducting an inquiry pursuant to authority conferred 
upon it by law, and particularly by subsection (q)(2), Sec¬ 
tion 121 of The Legislative Re-organization Act of 1946, 
60 Stat. L. p. 828 and House Resolution 5 of the Eighty- 
first Congress. The defendant Thomas Quinn appeared as 
a witness before that sub-committee at the place and on the 
date above stated and was asked the question whether he 
was or had ever been a member of the Communist Party, 
which question was pertinent to the question then under 
inquiry before the said sub-committee; and the defendant 
Thomas Quinn then and there refused to answer that ques¬ 
tion. 

George Morris Fat 
United States Attorney in amd 
for the District of Columbia 

A True Bill: 


Lloyd B. Wilson, Jr. 
Forenum 
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154 Filed Nov 27 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1744-50 

Charge Vio. 2-192 U.S.C. 

United States 
v. 

Thomas Quinn, Defendant 

Plea of Defendant 

On this 24th day of November, 1950, the defendant 
Thomas Quinn, appearing in proper person and by his 
attorney Alan Rosenberg, being arraigned in open Court 
upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 

By direction of 

Burnita S. Matthews 
Presiding Judge 
Criminal Court #1 

Harry M. Hull, Cleric 
By C. H. Milstead 
Deputy Cleric 

Present: 

United States Attorney 
By Charles B. Murray 
Assistant United States Attorney 

H. B. Smith 

Official Reporter 


155 Filed Dec 19 1950 

Motion to Dismiss Indictment and for Other Appropriate 

Relief 

The defendant above named moves, pursuant to Rule 12 
of the Federal Rules of Criminal Procedure, on the indict- 
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ment herein, on the affidavit of Thomas Quinn, verified De¬ 
cember 18, 1950, the affidavits of David Scribner, Esq., and 
the affidavit of Albert J. Fitzgerald, all verified December 
16, 1950, that the indictment be dismissed, or that appro¬ 
priate relief be granted, upon the following grounds: 

1. Section 192 of Title 2 of the United States Code is 
unconstitutional on its face and as construed and applied 
herein in that it violates the Constitutional privilege against 
self-incrimination contained in the Fifth Amendment to 
the Constitution of the United States. 

2. Section 192 of Title 2 of the United States Code is 
unconstitutional on its face and as construed and applied 
herein in that it exceeds the bounds of the constitutional 
power of the Congress to investigate in aid of its legis¬ 
lative jurisdiction. 

3. Section 192 of Title 2 of the United States Code is 
unconstitutional on its face and as construed and applied 
herein in that it is vague and indefinite, and fails to pro¬ 
vide an ascertainable standard for conduct in violation of 

the Fifth and Sixth Amendments to the Constitution 
156 of the United States. 

4. Section 192 of Title 2 of the United States Code 
is unconstitutional on its face and as construed and applied 
herein in that it violates the First Amendment to the Con¬ 
stitution of the United States. 

5. Section 121, Legislative Reorganization Act of 1946, 
Subsection (Q) (2) and House Resolution 5 of the 81st Con¬ 
gress creating the House Committee on Un-American Ac¬ 
tivities are unconstitutional on their face and as applied 
and construed herein: 

(a) in that they violate the constitutional privilege 
against self-incrimination contained in the Fifth Amend¬ 
ment to the Constitution of the United States. 

(b) in that they are vague and indefinite and fail to pro¬ 
vide an ascertainable standard for conduct in violation of 
the Fifth and Sixth Amendments to the Constitution of the 
United States. 
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(c) in that they violate the First, Ninth and Tenth 
Amendments to the Constitution of the United States. 

(d) in that they constitute a Bill, of Attainder. 

6. The indictment fails to charge an offense under the 
laws of the United States. 

7. The indictment fails to charge an offense under the 
laws of the United States in that the questions asked ex¬ 
ceeded the bounds of legislative inquiry and were not per¬ 
tinent to any question properly under inquiry before the 
Committee. 

8. The indictment fails to state an offense under the laws 
of the United States in that it fails to allege that the de¬ 
fendant was directed by the Subcommittee to answer the 
questions set forth in the indictment. 

9. The indictment violates the Fifth Amendment to the 
United States Constitution and Rule 7 of the Federal Rules 
of Criminal Procedure in that it fails to provide the defend¬ 
ant with adequate notice of the offense with which he is 

charged. 

157 10. The indictment is void and illegal in that there 

are less than 12 members of the Grand Jury which 
voted the indictment who were impartial and free from 
prejudice or bias against the defendant, and therefore as 
to this defendant the alleged Grand Jury was illegally con¬ 
stituted. The indictment should be dismissed or in the 
alternative the defendant should be granted a hearing at 
which he can offer proof that bias or prejudice existed on 
the part of more than 11 of the Grand Jurors. 

11. The indictment is improperly and illegally drawn and 
is prejudicial to the defendant in violation of the Federal 
Rules of Criminal Procedure in that the alleged acts set 
forth in the several counts of the indictment were questions 
directed all to one subject of inquiry and were simultane¬ 
ous and continuous acts constituting only one alleged of¬ 
fense which could only be charged in a single count. 

12. The indictment as drawn places the defendant in 
double jeopardy for a single offense in violation of the 
Fifth Amendment to the United States Constitution. 
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And in the alternative, the defendant moves the Conrt 
for an order directing the United States Attorney for the 
District of Columbia to serve and file a Bill of Particulars 
setting forth in detail the answers to the following: 

1. By what authority and in what manner was the “Sub¬ 
committee ’ ’ on Un-American Activities of the House of 
Representatives appointed or designated? 

2. What was the specific question then under inquiry be¬ 

fore the “Subcommittee”? 

158 3. What facts did each question which is set forth 

in each count of the indictment seek to elicit in re¬ 
spect to the question then under inquiry before ^“Sub¬ 
committee”? 

4. State all the questions asked and answers made by the 
defendant at his appearance before the “Subcommittee” 
at the hearing on August 11,1949. 

David Sceebneb 
Office & Post Office Address 
11 East 51st Street 
New York 22, New York 

Allan R. Rosenberg 
Office & Post Office Address 
1741 K Street, N.W. 
Washington, D. C. 

Attorneys for Defendant 

Dated: December 16,1950 


160 Filed Dec. 19, 1950 

Affidavit of Albert J. Fitzgerald 

State of New York 
County of New Yobk, ss: 

Albert J. Fitzgerald, being duly sworn, deposes and 
says: 

I am the General President of the United Electrical, 
Radio and Machine Workers of America (UE), hereafter 
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referred to as the UE, a labor union of workers in the 
electrical, radio and machine manufacturing industry. The 
UE represents over 300,000 employees in that industry. 

This affidavit is in support of the motion of the defendant 
herein, an officer and member of the UE, to dismiss the 
indictment. 

It is my understanding, and I have been so informed by 
counsel, that a Congressional Committee, under our Con¬ 
stitution, does not have unlimited power to conduct investi¬ 
gations into the affairs of private citizens and their organ¬ 
izations. It is my understanding that a Congressional Com¬ 
mittee may carry on an investigation only in aid of legis¬ 
lative functions properly within the constitutional limita¬ 
tions on Congressional power. 

The investigations and hearings of the House Un-Amer¬ 
ican Activities Committee out of which this indictment 
arose, exceeded the bounds of constitutional power and 
were directed toward objectives totally unrelated to the 
legitimate legislative business of the Committee or the 
House of Representatives. 

The investigation and hearings of August 9, 1949 to 
which defendants Thomas Fitzpatrick, Frank Panzino and 
Thomas Quinn, also members of UE, were subpoenaed 
were openly directed by the Committee toward the ob¬ 
jective of interfering with and influencing the outcome of 
a local union election then pending in Pittsburgh, Penn¬ 
sylvania. The objective of the Congressional inquiry was 
obviously to influence the outcome of this election. Such an 
inquiry lies far beyond the constitutional legislative bounds 
of the Committee or the Congress. 

The Pittsburgh Press, on August 5, 1949, stated in re¬ 
spect to the objectives of this investigation: 

“Other Committee sources said it was their under¬ 
standing that the entire point of the hearing was to 
disclose the Communist infiltration into the powerful 
local prior to the election so the members would know 
for whom they were voting. 
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“They said a postponement would defeat the primary 
objective of the investigation/ 1 (Pittsburgh Press, 
Aug. 5, 1949) (Emphasis supplied) 

The Pittsburgh Post-Gazette on August 7, 1949 reported 
the opinions of members of Congress themselves that the 
Committee investigation was directed to no legitimate 
legislative function of Congress: 

161 “PROBE TIED TO UE ELECTION” 

by Ingrid Jewell 

“A week from today Local 601 of the United Electrical 
Workers Union, the big Westinghouse unit, will elect 
delegates to the UE Convention, to be held in Cleve¬ 
land Sept. 19. 

“During this coming week the House Un-American 
Activities Committee will hold hearings in Washington 
on alleged infiltration of Communists into Local 601. 

“The Un-American Activities Committee investigation 
was sought from Representative Francis Walter, Dem¬ 
ocrat, Easton, Pa., a committee member, by the Rever¬ 
end Charles Owen Rice, a Pittsburgh Jesuit priest, 
who is a leader of the Association of Catholic Trade 
Unions, and by two lay members of that association, 
Ernest Vida and John Duffy. 

“The Pittsburghers said they feared Communist in¬ 
filtration in Local 601 would endanger production of 
and research on radar. 

“Western Pennsylvania congressmen believe, however, 
the investigation was requested at this time to influ¬ 
ence next Sunday’s election and ultimately the elec¬ 
tion of the international officers at the convention. 
“The congressmen are divided as to whether this out¬ 
side influence is a good thing. The UE International 
does not have a constitutional provision barring Com¬ 
munists.” 

u 

• • • • 

“At stake in next Sunday’s election at Local 601 are 
about 150 delegate votes. There will be about 4,000 
votes at the convention in Cleveland, but the question 
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of whether to retain or change the international leader¬ 
ship is a burning one, not only in Pittsburgh, but in 
other industrial centers where UE has a large member¬ 
ship. 

“So even 150 votes could be a decisive factor in the 
international*s election at the convention , our congress¬ 
men believe 

The Committee itself never disavowed this objective. 
According to the press, Congressman Walter, a member of 
the Committee, conceded that the Pittsburgh investigation 
was instigated at the request of a clergyman interested 
in assisting an inner union clique in its attempt to win a 
local election. (See the Pittsburgh Post-Gazette, July 31, 
1949.) Even during the hearing itself Committee members 
acknowledged that they had consulted representatives of 
this inner union clique in determining the objectives and 
timing of the hearings. (Hearings, p. 605). Throughout 
the entire hearing it was made perfectly clear that the ob¬ 
jective of the investigation was to provide a sounding board 
for one faction in an internal union fight so as to influence 
and determine the course of a local union election. (Hear¬ 
ings, p. 610). Such an investigation was not in aid of legis¬ 
lation; it was openly and frankly designed to interfere in 
and influence the results of a local trade union election. 
Such an objective lies totally beyond the constitutionally 
defined powers of the Committee or the House of Repre¬ 
sentatives. 

162 The hearings held on Dec. 5 and 6, 1949, which 
resulted in the indictments of the defendants Julius 
Emspak and James J. Matles were a continuation of the 
investigation launched by the Committee during the sum¬ 
mer of 1949, and were similarly totally beyond the con¬ 
stitutional power of the Committee, being directed toward 
objectives foreign to the legislative functions of the Con¬ 
gress. 

The announced purpose of the Dec. 5 and 6th hearings in¬ 
sofar as they affected Mr. Emspak and Mr. Matles was to 
inquire into a possible violation of the Taft-Hartley Law. 
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On November 17, 1949, the New York Times ran a story 
which revealed the objective of the Committee’s hearings 
as “looking into the validity of non-Comnranist affidavits 
filed by officers of the left wing United Electrical, Radio & 
Machine Workers of American” 

“The House Committee on Un-American Activities 
disclosed last night in Washington that it was looking 
into the validity of non-Communist affidavits filed by 
officers of the left wing United Electrical, Radio- & 
Machine Workers of America. 

“ ... A spokesman for the Congressional’ investigating 
committee said it had issued subpoenas for Julius 
Emspak, Secretary-Treasurer, and James J. Matles, 
the Union’s Director of Organization, before a sub¬ 
committee on November 29th. The spokesman indi¬ 
cated that the committee wanted to question the two 
officials about the affidavits they submitted to the Na¬ 
tional Labor Relations Board under the provisions of 
the Taft-Hartley Act. . . . 

“The Committee said the subpoenas had been issued 
three weeks ago. This was just after the: Union had 
filed affidavits with the NLRB and two weeks before 
the CIO revoked its charter.” 

(New York Times, Nov. 17, 1949) 

The entire course of the actual hearings revealed the 
objective of the Committee in seeking to disclose a possible 
violation of Section 80 of the Criminal Code for false state¬ 
ments made in the so-called Taft-Hartley non-Communist 
affidavits. (See transcript of hearings.) 

This investigation of the Committee was in its nature 
clearly judicial. It was totally in excess of the power of the 
Committee or the House of Representatives. The Com¬ 
mittee cannot compel the divulgence of information for the 
purpose of ascertaining whether a crime has been com¬ 
mitted as the basis for a criminal prosecution. This is not 
the function of a Congressional Committee. 


a 
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The Dec. 5 and 6th Congressional hearings, just as the 
summer hearings, were quite frankly designed not to fur¬ 
ther any legislative objective, but rather to intervene open¬ 
ly in the interest of one faction in a union election, and to 
attempt to prepare criminal prosecutions of the leaders 
of the union. 

163 The last hearings involving members of UE, held 
in July 1950, out of which the indictments of Esther 
Tice and Talmadge Raley arose, reveal in a startling 
fashion that the objective of the investigation was not to 
assist the legitimate legislative functions of the Congress, 
but rather to harass and discredit UE members and their 
union. 

The July hearings were held at the request of the Cin¬ 
cinnati Enquirer, a notorious anti-labor newspaper. As 
the Enquirer itself stated: 

‘ ‘ Eighteen months of research and diligent digging by 
James Ratliff, Enquirer reporter, and associates on 
the staff reached fruition when the House Committee 
turned the witness stand over to witnesses introduced 
by the Enquirer ” 

(Enquirer, Sunday, July 16,1950.) 

The Enquirer sought to have hearings held to serve as 
a privileged forum for its own partisan articles. 

As the Akron Beacon Journal reported on July 23,1950: 

“The story behind the Ohio Un-American Committee 
1950 hearing is an interesting one. Last year the Cin¬ 
cinnati Enquirer began a series of articles about Com¬ 
munism in Cincinnati, but because of fear of libel, it 
used practically no names. In an effort to get the 
names on the record in the committee it brought its 
star witness Cecil Scott to Washington and tried to 
get the committee to hear him. 

“The committee refused because Scott had served 
time for forgery and had also been a mental patient. 
“The other Cincinnati papers heard about the fiasco 
and gave the Enquirer such a roasting that it redoubled 
its efforts to get a hearing. 
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“Helped along by some Republicans who saw the 
political possibilities, and provided with more accept¬ 
able witnesses, the paper was finally able to get the 
committee to hold the hearing.” 

Despite the obvious incompetence of Scott’s testimony 
the Committee not only proceeded to hold the hearings but 
centered the entire questioning of UE member Tice upon 
a crude forgery which Committee member Walter later 
charged was perpetrated by Scott, the star witness of the 
Enquirer. As Congressman Walter’s statement reveals, 
not only was the Committee fully aware of the utter incom¬ 
petence of the witness initiating the hearing, but also the 
Committee was aware that a forged document was being 
used to frame, smear and incriminate UE members. 

The Cincinnati Post of October 23, 1950 reported in full 
Congressman Walter’s important revelations: 

“A U.S. representative charged Monday that Cecil 
D. Scott altered a document before presenting it as 
evidence to the House committee on un-American 
activities. The congressman is Rep. Francis I. Walter 
(D., Pa.). He is vice chairman of the committee. 

164 “Rep. Walter said he would recommend the matter 
be referred to the U.S. attorney in Washington for 
action when Congress reconvenes in November. 

“Scott was the chief original source of information 
for James Ratliff, Cincinnati Enquirer reporter, who 
wrote a series of stories on Communism last February 
and March. 

“Scott testified for five days last summer before the 
House committee. His testimony never has been re¬ 
leased and, according to several committee members, 
probably never will be. 

“Rep. Walter conducted most of the questioning last 
summer when the committee held a Washington hear¬ 
ing on Communism in Cincinnati and other Ohio cities. 
“Rep. John McSweeney (D., Wooster, 0.) also said 
that Scott had falsified part of his testimony. 
“Apparently the chief investigation of Scott’s tes¬ 
timony centered around a letter or letters allegedly 
written to Esther Tice, former organizer for the 
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United Electrical, Radio & Machine Workers of Amer¬ 
ica. 

Some Not True 

“In announcing that he would recommend the matter 
he referred to the U.S. attorney for action, Mr. Walter 
said: 

“ ‘I do know that some of his testimony was not true. 
Somebody apparently altered a document to lend sig¬ 
nificance to it. After Scott had offered us what he said 
was a copy of the letter we obtained the original. 

“ ‘He said what he gave us was a copy. It had been 
added to. He said he had obtained the letter from a 
purse or a file and had taken it from the office and 
copied it, then put the original back. 

Obtained Original 

“ ‘The committee got hold of the original and the 
significant part was not in the original letter. 

“ ‘Our investigators have checked some other parts 
of his testimony. I do know that, because of that part 
of his evidence which we found to be false some of us 
believe that his whole testimony is not entitled to 
credence. 

“ ‘That fact and the fact he was in a mental institu¬ 
tion does not lend credence to his testimony. 

Will Recommend Action 

“ ‘I think action should be taken. If he deliberately 
altered or changed a document to lend significance to 
it, it should be referred to the U.S. attorney. 

“ ‘7 will so recommend when Congress convenes. y 
“In speaking of Scott’s reliability, Rep. Walter’s col¬ 
league, Mr. McSweeney said he also was aware a docu¬ 
ment had been changed.” 

(Cincinnati Post, October 23, 1950) 

The conduct of the Committee in these hearings, culmi¬ 
nating not in a prosecution of those who perpetrated the 
forgery, but in a prosecution of the victims of the 
165 forgery reveals in a most striking manner the fact 
apparent in the earlier hearings, that the Committee 
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was not conducting investigations in good faith designed 
to assist in legitimate legislative functions of the Congress, 
but rather had as its objective non-legislative purposes di¬ 
rected toward interference in the internal affairs of a trade 
union and the instigation of criminal prosecutions against 
its leaders and members. 

Albert J. Fitzgerald 

Sworn to before me this 10th day of December, 1950, 

David Ratner. 

David Ratner, Notary Public, State of New York, No. 
41-3211050, Qualified in Queens County, Certs, filed with 
N. Y., Kings, Bronx and Westchester Co. Clks. Queens, 
King, N. Y. & Bronx Co. Registers, Commission Expires 
March 30, 1951. 


166 Filed December 19, 1950 

Affidavit of David Scribner 

State op New York, 

County op New York, ss: 

David Scribner, being duly sworn, deposes and says: 

I am one of the attorneys for the defendant named in 
the above bill of indictment. 

This affidavit is made in support of the motion to dis¬ 
miss the indictment on the ground that it is void and il¬ 
legal in that the Grand Jury which voted the indictment 
was illegally constituted as to this defendant. 

I have been advised that the Grand Jury records in this 
Court will indicate that 10 of the 23 members of the Grand 
Jury which voted the indictment against this defendant 
were employed by the government of the United States, 
and that two of the Grand Jurors are listed in the records 
as 11 unemployed. * ’ 

Information about the employment of the wives or hus¬ 
bands or children of the Grand Jurors can be obtained 




only from examination of the Grand Jurors at a hearing or 
from examination of records not presently available to 
the deponent. 

This indictment arises out of an investigation and in¬ 
quiry by the House Committee on Un-American Activities. 
The questions in the indictment referred to alleged Com¬ 
munist activities or association. On information and be¬ 
lief, the transcript of the hearing before the “Subcommit¬ 
tee” of the House Committee on Un-American Activities 
was made available to the Grand Jury. 

167 The above facts, among others, in the context of 
Executive Order 9835, known as the President’s 
Loyalty Order, which order includes as one of the criteria 
for continued employment the absence of any “sympa¬ 
thetic association” with the Communist Party or other 
activities alleged to be “subversive”, require that the de¬ 
fendant be permitted by the Court to inquire further into 
actual and implied bias and prejudice on the part of the 
Grand Jurors. 

I respectfully call the attention of the Court to the de¬ 
cision of the Supreme Court of the United States in Den¬ 
nis v. United States, 339 U.S. 162, in w'hich opinion the 
Court held that a defendant has the right to show by proof 
both actual and implied bias on the part of jurors. 

Under the applicable law the defendant must be given 
an opportunity to demonstrate and inquire into the effect 
of the President’s Loyalty Order upon government em¬ 
ployees in general and those in the Grand Jury in particu¬ 
lar. The defendant must be given an opportunity to demon¬ 
strate that the investigations under the President’s Loyalty 
Order inquire into conduct of government employees in¬ 
cluding their activities as Grand Jurors or the activities 
of spouses as Grand Jurors in respect to issues like those 
involved in the present indictments. I respectfully call to 
the attention of the Court the threats of the House Com¬ 
mittee on Un-American Activities against the Attorney 
General if indictment in contempt cases were not returned 
(see 93 Congressional Record 3815, 3932). 
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In this connection Mr. Justice Jackson’s description of 
the atmosphere in Washington in 1948 insofar as it affects 
government employees in Frazier v. United States, 335 
U.S. 497, is certainly even more significant at the present 
date. 

The passage of the Internal Security Act of 1950 and 
in particular the specific reference to government employees 
and the sanctions placed therein upon “sympathetic asso¬ 
ciation” by government employees with alleged Communist 
activities created more than a reasonable presumption of a 
sufficient influence upon such government employees so as 
to grant the defendant a hearing at which actual or im¬ 
plied bias and prejudice is shown to be present in the re¬ 
spective Grand Jurors. 

168 Under these circumstances the defendant has the 
right, as the Supreme Court stated in Dennis v. 
United States, cited supra, to bring “circumstances . . . 
to the Court’s attention which would convince the Court 
that government employees would not be suitable jurors” 
in this particular proceeding. Under the mandate of the 
Supreme Court the defendant likewise has a right to as¬ 
certain whether the spouses or relatives of other Grand 
Jurors are government employees, particularly since they 
may be employees of the very Congressional Committee 
here involved. Similarly the defendant has the right to as¬ 
certain whether Grand Jurors listed in the records as “un¬ 
employed” are now seeking government employment. 

Therefore, I respectfully urge the Court to dismiss the 
indictment and in the alternative that the defendant be 
granted a hearing pursuant to Rule 12(b) (4) of the Fed¬ 
eral Rules of Criminal Procedure to prove by evidence 
to the Court that more than 11 of the Grand Jurors were 
actually or impliedly biased and prejudiced against the 
defendant and that the indictment is therefore void and 
illegal. 

David Scribner 

Sworn to before me this 16th day of December, 1950. 

David Ratner 
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David Ratner, Notary Public, State of New York, No. 
41-3211050, Qualified in Queens County, Certs, filed with 
N. Y., Kings, Bronx and Westchester Co. Clks. Queens, 
King, N. Y. & Bronx Co. Registers. Commission expires 
March 30, 1951. 


169 Filed December 19, 1950 

Affidavit of David Scribner 

State of New York, 

County of New York, ss: 

David Scribner, being duly sworn, deposes and says: 

1. I am one of the attorneys for the defendant named in 
the above bill of indictment. 

2. I have consulted with the defendant in respect to the 
charges set forth in the indictment. 

3. This application is made in good faith for the purpose 
of informing the defendant of the particular offense upon 
which he stands charged. 

4. The defendant cannot properly answer the charge set 
forth in the indictment or move in respect thereto without 
the additional information asked for in the request for a 
bill of particulars. 

5. Without the information requested the defendant can¬ 
not properly prepare a defense. 

David Scribner. 

Sworn to before me this 16th day of December, 1950, 

David Ratner. 

David Ratner, Notary Public, State of New York, No. 
41-3211050, Qualified in Queens County, Certs, filed with 
N. Y., Kings, Bronx and Westchester Co. Clks. Queens, 
King, N. Y. & Bronx Co. Registers, Commission Expires 
March 30, 1951. 
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170 Filed Dec 19 1950 

Affidavit 

State of Pennsylvania ) gg . 

County of Allegheny ] 

Thomas Quinn, being duly sworn, deposes and says that 
he is the defendant in the present action. 

I am and have been employed by the Westinghouse Elec¬ 
tric Corporation at East Pittsburgh, Pennsylvania. For a 
number of years I have been a member or officer of the 
United Electrical, Radio and Machine Workers of Amer¬ 
ica (UE). 

I was served with a subpoena on August 3rd, 1949, and 
appeared and testified before the Un-American Activities 
Committee on August 11th, 1949 (Exhibit #1). On the 
basis of newspaper reports and statements of members of 
the Un-American Activities Committee including that of 
Mr. Wood, the chairman, prior to the time of the hearing, 
among other things, it was clear that the purpose of this 
investigation was to determine whether or not certain indi¬ 
viduals associated with UE Local 601 were affiliated with 
the Communist Party. It was for this reason that I as¬ 
serted my privilege against self-incrimination under the 
Fifth Amendment. (Exhibits 2, 3, 4) 

The announced intention of the Committee was confirmed 
by Mr. Tavenner, counsel of the Un-American Activities 
Committee, in his opening remarks when he stated 

171 “The purpose of this hearing is to inquire into the 
question of Communist affiliation or association of 

certain members of Local 601 of the UERMWA-CIO which 
is engaged in work at industrial plants important to the 
national defense”. (Exhibit #1, p. 541) 

The testimony of the witnesses, Russell, Kornfeder, Cope¬ 
land, Peeler, Seese and Glass and the questions asked by 
the Committee as to my alleged membership in the Com¬ 
munist Party confirmed to me that the announced purpose 
of the Committee’s hearing was being adhered to. 
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I knew that the government was engaged in trying 11 
leaders of the Communist Party for violation of the Smith 
Act, including the charge of membership in the Communist 
Party. (Exhibit 5) I knew that this was not an isolated 
affair, that the federal government through statements 
issued by the FBI spokesmen and others indicated there 
was the full intention of proceeding against individuals 
who were alleged to be members of or associated with the 
Communist Party. I had reasonable grounds to fear that 
any questions seeking answers that might indicate member¬ 
ship in or affiliation with the Communist Party might be 
used as a basis for prosecution against me under the Smith 
Act and other related federal statutes, and that the Com¬ 
mittee had this very point in mind when asking the ques¬ 
tions referred to in the indictment against me. (Exhibits 
6, 7) The Committee stated its files were used by the gov¬ 
ernment’s investigators, and the Committee had urged 
prosecution under the Smith Act. 

It was for these reasons that I fully supported and in¬ 
corporated into my testimony the statement of Mr. Fitz¬ 
patrick in -which he responded to questions as to Commu¬ 
nist affiliation by asserting his rights under the First and 
Fifth Amendments. I clearly stated that I accepted in its 
entirety the position of Mr. Fitzpatrick as he testified be¬ 
fore the Un-American Activities Committee on August 
10th, 1949 which included assertion under the Fifth Amend¬ 
ment against self-incrimination. I particularly took note of 
the testimony of a number of the Committee’s friendly wit¬ 
nesses in which they alleged I was a member of the Com¬ 
munist Party. Had I answered yes to the question pro¬ 
pounded by the Committee, I would have faced the 
172 danger of prosecution under the Smith Act. Had 
the answer been no, it is clear that I would be facing 
the danger of prosecution under the perjury statutes. Hav¬ 
ing a substantial and reasonable fear that a yes or no an¬ 
swer to the question propounded might result in criminal 
prosecution against me, I stood by my original assertion 
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of the Fifth Amendment as protection against self-incrim¬ 
ination. 

By the nature of the response of the Committee members 
to my assertions of the privilege against self-incrimination, 
the Committee recognized my right to stand by this con¬ 
stitutional privilege. 

It was further my fear that as one of the leaders of UE 
Local 601, it was the Committee’s desire to obtain infor¬ 
mation which could enable them to institute criminal pro¬ 
ceedings against me, and by so doing they would attempt 
to serve the interests of a dissident group within the union 
in the course of an election campaign for delegates to the 
Convention of the UE. 

Mr. Case, one of the members of the Un-American Ac¬ 
tivities Committee, disclosed the purposes of that Commit¬ 
tee when he discussed the question of contempt citations 
against me and others on the floor of the House on August 
10th, 1950 and stated as follows: 

“In the main our questions related to the very points on 
which the eleven persons were convicted under the Smith 
Act, to wit, activity as Communists in advocating the vio¬ 
lent overthrow of the government or preparations for it”. 
(Congressional Record, Vol. 96, No. 158, August 10, 1950, 
p. 12447). 

Thomas Quinn 

Sworn to before me this 
18th day of December, 1950. 

Edwabd J. Baird 
Notary Public 

(Seal) 

My commission expires April 18, 1953 
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Union Heads 
Subpenaed by 
HouseGroup: 

Right and Left Faction 
Leaders to Testify 
Next Week 


*7 TW SalM rrna 

WASHINGTON. Aug 3—Chair* 1 
nan John S. Wood, announced 
today that the House Un-American 
Activities Committee has received! 
information "indicating Commu¬ 
nist influences" in the CIO Elec¬ 
trical Workers Union in the Alle- 
Sheny County area. 

Wood said the committee Is 
planning hearings into the whole 
situation. The Georgia Democrat 
said the legislators want to deter¬ 
mine whether industrial plants en¬ 
gaged in defense work should be 
required by law to set up security 
standards for the protection of 
government secrets. 

The Communist Influences in the 
Allegheny County local of the 
Electrical Workers. Union could 
affect “vital and strategical in¬ 
dustrial plants." Wood said. 


Wood d— cri bs d as “erroneous" 
an earner report that the commit¬ 
tee has Mbpenaed the records of 
Electrical Workers Local 601. This 
report was m e rle earlier this morn¬ 
ing by a committee official. 

i ■ »«« drawn op for 

eerviee on right and left wing, 
lection leaders of the huge local. 
They will appear before an ln- 
0®iry Migtn so d Tuesday into 
Communist infill ration 


from the left wing group 
^ Thomas J. Fltzpatr 
chief f tewa rd and former I<£al, 
presid ent ; Robert Wlshner. Fignk 
P a nilnw and Tommy Quinn. 

Right wingers include St«s_ 
Mom. recording secretary; Char 
Copeland, business agent: William! 
Peeler, division steward and exe¬ 
cutive board member and Blair: 
Seese, chairman of the Sick and! 
Accident Committee. 

Taken by Surprise 

Philip Conahan. right wing 
leader and president of the 17.00C- 
memher local, said the committee's 
action took his group "completely 
by surprise." 

Glass said: 

**U‘a about lime the comr.-illee. 
looked Into the Commie infiltra¬ 
tion of our local." ; 

The investigation had been an¬ 
ticipated after Rep. Francis Wal¬ 
ter. Easton. Pa.. Democrat, re-' 
ported that the Communists had! 
^directed a strong undercover or-; 
ganizing move at the local. 

Walter said as the manufacturer 
of equipment for an $83,300,000' 
radar warning network. Westing- 
house would be endangered by 
Communist infiltration. 

Union Secretory 
Ready to Testify 

Full co-operation with the House 
Un-American Activities Committee 
waa promised today by Stanley 
Glass, recording secretary and «*-, 
Indian of records for Local 601. 
CIO United Electrical Workers, i 

TU be in Washington Monday 
with the union's records and I am 
going to tell all I know." Class 
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FIVE CENTS 



PROBERS SUBPEMA RECORDS OF 

Four Top Leftists 
Of Westinghouse 
Local Also Called 


I House Un-American Activities 
Committee Orders Union 
To Produce Books Next Week 

*n>e Hove Un-American Activities Committee laat eight 
for the appearance m Washington next Monday and 
Toeaday of the r e co r ds of the CIO Weatinghouse Local 601. 
United gactri ad Worker*, and eeaeral of ita ^-called left- 

A rcpcmentathc of the committee appeared at the 
union’s headquarters with the batch of snbptnaa naming 
Thomas J. Fitzpatrick, chief Stewart: Robert Wiahner, 
Prank Panxino and Tommy Quinn, all left wingers. 
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319 Quinn Exhibit No. 6 

[Committee Print] 

Report of the Subcommittee on Legislation of the Com¬ 
mittee on Un-American Activities on Proposed Legis¬ 
lation to Control Subversive Communist Activities 
in the United States 

Investigation of Un-American Activities in the 

United States 

Committee on Un- American Activities 
House of Representatives 

EIGHTIETH OONRGESS 
SECOND SESSION 

Public Law 601 

(Section 121, Subsection Q (2)) 

April 10, 1948 

UNITED STATES 

GOVERNMENT PRINTING OFFICE 

742S2 Washington: 1948 

320 munist Party has, in fact, enjoyed a privileged 
status, insofar as prosecution under these laws is 

concerned. 

During the war, while the Soviet Union was an ally, some 
justification for this failure might have existed, but now, 
when the Soviet Union and its Communist satellites are 
waging a cold war against the United States and the other 
free nations of the world, such failure to proceed under 
existing laws against Communists in the United States is 
utterly inexcusable. 

The effective prosecution of Communists under existing 
laws has fallen generally into two categories. First there 
are cases in which Communists have been cited for con¬ 
tempt by the Committee on Un-American Activities. Al¬ 
though a number of contempt citations have been voted 
over the past 10 years, a commentary upon the effectiveness 
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of the Justice Department’s prosecution of such cases is 
that just 1 month ago Leon Josephson was the first Com¬ 
munist who began to serve a jail term as a result of sen¬ 
tence and conviction on a contempt charge. The record 
of convictions in contempt proceedings has been excellent 
in recent months. 

The Justice Department has also begun to proceed re¬ 
cently against alien Communists who perjured themselves 
in many cases as to their allegiance to the Communist cause 
when they entered the United States. It is significant that 
in some of these cases violations occurred over 15 years 
ago, yet only now has the Justice Department seen fit to 
prosecute. 

Had the law-enforcement authorities vigorously enforced 
existing law’s against Communists in the United States, the 
growth of the movement wrould undoubtedly have been 
stultified, so that it w r ould not constitute the serious threat 
to our national security that it does at the present time. 
This apathy to, and coddling of, the Communists in the 
United States by the Department of Justice is in great 
measure responsible for the magnitude of the problem with 
wfliich we are faced today. 

The committee therefore recommends that the Justice De¬ 
partment immediately institute vigorous prosecution 
against Communists in every case where they have been 
guilty of violating existing laws. The Congress cannot be 
expected to pass legislation directed at controlling sub¬ 
versive influences if such laws are to become dead letters 
due to the failure of the Justice Department to prosecute. 
The committee wishes to point out that the Federal Bureau 
of Investigation has done an excellent job in investigating 
the activities of Communists in the United States, but in¬ 
vestigation without prosecution is not an answer to the 
problem. 

RECOMMENDATIONS FOR NEW LEGISLATION 

The Committee on Un-American Activities held public 
hearings last year on several bills wfliich had been intro- 
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duced to curb or outlaw the Communist Party. Commenc¬ 
ing on February 5, this year, additional hearings were held 
by the Subcommittee on Legislation. Perhaps the most 
outstanding panel of legal talent ever to appear before a 
congressional committee testified concerning the bills be¬ 
fore the subcommittee. The witnesses were in virtual agree¬ 
ment as to the necessity for new legislation. There was, 
of course, some disagreement as to 

321 Quinn Exhibit No. 7 

[Committee Print] 

Report of the Committee on Un-American Activities to the 
United States House of Representatives, 

Eightieth Congress 

Investigation of Un-American Activities in the 

United States 

Committee on Un-American Activities 
House of Representatives 

eightieth congress 

SECOND SESSION 

Public Law 601 

(Section 121, Subsection Q (2)) 

December 31, 1948 

UNITED STATES 

GOVERNMENT PRINTING OFFICE 

83400 Washington : 1949 

322 its finances, publications, educational activities, its 
work among minority groups and organizations. 

The vast reference collection of the committee is in con¬ 
stant use by committee members and staff employees. In¬ 
formation is also made available to individual Members of 
Congress, other congressional committees, and various 
agencies in the executive branch of the Federal Govern¬ 
ment. From June 20, 1946, to December 22, 1948, reports 
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on 25,591 individuals and 1,786 organizations were compiled 
by staff members at the request of Members of Congress. 
These written reports cover all information found in files, 
records, and publications of the committee concerning the 
individual or organization. 

The files of the committee have been open to accredited 
agents of the executive departments and have been widely 
used in security checks. In Presidential Executive Order 
9835, dated March 21,1947, which prescribes procedures for 
administration of the loyalty program for Federal em¬ 
ployees, the files of the Committee on Un-American Activ¬ 
ities are listed as one of the pertinent sources of informa¬ 
tion to be checked in determining the loyalty of employees 
and applicants for employment. They have been widely 
used for this purpose. 

Indexes to public hearings and committee publications 
contain 48,221 references to individuals and 8,593 refer¬ 
ences to organizations. These indexes and the committee’s 
card files are consulted daily by authorized personnel from 
numerous Government agencies in connection with loyalty 
or security investigations. During the period January 22, 
1947, to December 21, 1948, accredited representatives of 
Government agencies made 5,975 visits to the committee 
file room to secure information. The length of such visits 
varied from 20 or 30 minutes to an entire day, during which 
time files w T ere checked for available information concern¬ 
ing 3 to 200 or more individuals. 

Visitors during this period were representatives of the 
following agencies: Federal Bureau of Investigation, Civil 
Service Commission, State Department, Treasury Depart¬ 
ment, United States Coast Guard, United States Secret 
Service, War Department, United States Air Force, Central 
Intelligence Agency, Navy Department, Labor Depart¬ 
ment, Federal Communications Commission, Securities and 
Exchange Commission, Commerce Department, Agriculture 
Department, Economic Cooperation Administration, Na¬ 
tional Labor Relations Board, Federal Power Commission, 
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Civil Aeronautics Board, War Assets Administration, and 
Metropolitan Police Department. 

Material relating to individuals and organizations has 
been so carefully indexed that Government agents may 
make their own checks of committee publications and card 
files. Numerous questions arise as to the source of infor¬ 
mation found, however, and staff members are constantly 
available to furnish reference material and answer in¬ 
quiries. On an average, each person who consults the files 
makes two requests for assistance. 

Government investigators have made constant use of the 
consolidated card records, a collection of 300,000 card refer¬ 
ences to activities and affiliations of individuals. Eight 
cabinets are devoted to these references which are an index 
to source material in committee files. 

In addition to the consolidated card records, which con¬ 
tain references to thousands of individuals, files are main¬ 
tained on the activities of some 3,040 persons. Five cabinets 
are devoted to information concerning these indivi- 
323 duals, many of whom are top leaders in subversive 
groups or prominent fellow travelers of the Commu¬ 
nist Party. These collections are a valuable guide to the 
activities of various subversive groups as well as indi¬ 
viduals. 

The committee has compiled lists of signers of Com¬ 
munist Party election petitions for various years in 20 
States, showing 363,119 signatures. These lists have been 
obtained from original petitions or photostatic copies of 
original petitions. The committee has published printed 
lists of signers of election petitions of the Communist Party 
for 1940 in the following States: Arizona, California, Con¬ 
necticut, Illinois, Indiana, Kansas, Kentucky, Maryland, 
Michigan, New Hampshire, New Jersey, New York, Ohio, 
Pennsylvania, Rhode Island, Utah, Vermont, West Vir¬ 
ginia, and Wisconsin. 

The committee has also indexed the following Communist 
Party election petitions: California, 1932, 1934, 1936, and 
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1938; 1942 petitions in Colorado and New York; 1946 peti¬ 
tions in Colorado, Connecticut, Michigan, and Pennsylva¬ 
nia; New York City, 1936, 1939, 1940, and 1945; Philadel¬ 
phia, 1941 and 1946. 

Of the 363,119 signatures, some 335,660 have been indexed 
and printed by the committee. The remaining signatures 
have been indexed and filed in the consolidated card record 
file. This large completely indexed collection has been a 
helpful guide in the study of Communist activity in these 
States and serves as a valuable and readily accessible refer¬ 
ence collection for investigators from Government agencies. 

In 1948, Government agencies made 80 requests for 
photostatic copies of signatures to Communist Party elec¬ 
tion petitions, and other exhibit material in committee files, 
with the number of pages of photostats in such requests 
ranging from 1 to 36. During the year, 50 requests were 
also made by various agencies for the use of material in 
file on a loan basis for photostating. 

Since subversive forces try to infiltrate other organiza¬ 
tions while working through their own, the committee has 
acquired a vast store of information concerning thousands 
of organizations in the United States. Its scope can be illus¬ 
trated by the fact that files contain information concerning 
380 organizations with names beginning with the letter 
“A.” 

Organization material in file is composed chiefly of ma¬ 
terial issued by the organizations themselves: Letterheads, 
statements of purpose and policy, reports on proceedings, 
press releases and literature, announcements of activities, 
news clippings—material from which the nature of the 
organization may be determined. 

During the past 10 years, the committee has acquired 
5,000 pamphlets. Most of these have been written by leaders 
prominent in subversive movements or issued by subversive 
organizations. This huge collection contains numerous Fas¬ 
cist and Nazi pamphlets and hundreds of publications of 
the Communist Party. The collection ranges from subtle to 
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open propaganda, through story, song, and verse, and re¬ 
flects the constant effort of subversive groups to incite 
hatred, capitalize on prejudice, enmesh the unsuspecting, 
and divide the American people on national and interna¬ 
tional issues. 

Some 8,553 issues of 644 periodicals serve as valuable 
sources of information. These periodicals reveal the mo¬ 
tives and policies of hundreds of subversive groups and the 
activities of their leaders. The 

• ••••••••« 


324 Filed Jan 12 1951 

Motion to Strike Certain Documents Filed in Support of 

Motion to Dismiss. 

The United States moves to strike the following docu¬ 
ments filed herein in support of the motion of the defend¬ 
ant for dismissal of the indictment and for other appropri¬ 
ate relief: 

Affidavit of Albert J. Fitzgerald 
Affidavit of Thomas Quinn 
All Quinn Exhibits (1-7 inclusive) 

The ground for this motion to strike is that the material 
referred to is not appropriate to be considered in connec¬ 
tion with pre-trial motions; is not part of the record; and 
is not subject to judicial notice. 

Geobge Mobbis Fay 
United States Attorney 

Charl.es B. Murray 
Assistant United States 
Attorney 

• •#••••••• 

326 Filed Jan 19 1951 

Order. 

Upon consideration of the Government’s motion to strike 
the affidavit of Albert J. Fitzgerald, the affidavit of Thomas 
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Quinn, and Exhibits Nos. One to Seven, inclusive, and upon 
argument of counsel, it is by the Court, this 19th day of 
January, 1951, 

Ordered that the above-named affidavits and exhibits be 
and the same are hereby stricken, for the reasons that said 
affidavits and exhibits have no probative value or eviden¬ 
tiary force, are immaterial to a consideration of the mo¬ 
tions before the Court, and are not in due and proper form. 
The Court will not go beyond the allegations of the indict¬ 
ment and the pending motions to consider evidence which 
should be properly raised at the trial of the general issue; 
therefore, the motion to strike is hereby granted. Objec¬ 
tions thereto are noted on behalf of the defendant. 

James R. Kirkland 
Judge 

• ••••••••• 

327 Filed January 19, 1951 

Supplemental Affidavit in Support of Motion to Dismiss 
Indictment on the Ground that the Grand Jury was 
Illegally Constituted 

[Supplemental Affidavit stricken for the reason that it is 
legally insufficient. Objection noted. James R. Kirkland, 
Judge. January 19,1951.] 

State op New York, 

County op New York, ss: 

David Scribner, being duly sworn, deposes and says: 

I am one of the attorneys for the defendant herein. 

This supplemental affidavit is in further support of the 
motion to dismiss the indictment, on the ground that the 
Grand Jury which voted the indictment was illegally con¬ 
stituted as to this defendant. 

Since the date of my affidavit of December 16,1950, here¬ 
tofore submitted in support of this motion, I have ascer¬ 
tained and assert, upon information and belief, that in 
addition to the ten government employees who were mem- 
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bers of the Grand Jury which voted the indictment herein, 
referred to in my former affidavit, there were two Grand 
Jury members whose husbands were federal government 
employees at the time the said Grand Jury considered and 
acted upon the indictment of this defendant. 

The defendant respectfully requests that the indictment 
should be dismissed herein for the reasons given in my 
former affidavit in respect to the government employment 
of grand jurors, as supplemented by the information here¬ 
in with respect to two additional members of the Grand 
Jury, and with respect to the miasma of fear as it affects 
government employees. The following individuals were 
members of the Grand Jury which indicted the defendant 
herein, and who were employed by the federal government: 
Laura M. Boyd, Robert G. Dorrity, William H. Floyd, 
Harry Lee Gray, Charles A. Lickner, Ralph A. Montgom¬ 
ery, Thelma G. Nelson, Raymond D. O’Brien, James P. 

Perry, James J. Worthington. Mrs. Ida Mary 
328 Waldron, wife of a federal employee, and Mrs. Inez 
Bryant, wife of a federal employee, were also mem¬ 
bers of this Grand Jury. 

In the alternative, defendant requests that the Court 
direct that a hearing be held pursuant to Rule 12(b)(4) of 
the Federal Rules of Criminal Procedure, so that defendant 
may prove that more than 11 of the grand jurors were 
biased and prejudiced against the defendant. 

Government employees for the past few years have been 
the subject of an active campaign to determine whether 
they are in any way sympathetic or tolerant to “Com¬ 
munism” or “Communists,” or sympathetic to any person 
who in turn is associated with “Communism” or “Com¬ 
munists” or with organizations which have been called 
“Communist Fronts” or with persons who may have been 
called “Communist fellow travelers.” 

This has developed a miasma of fear among govern¬ 
ment employees in the District of Columbia. Congressional 
leaders and congressional committees and the heads of the 
various federal executive agencies have called for or en- 
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gaged in efforts to 11 purge ’’ from government employ per¬ 
sons found to be so stigmatized. As a class federal govern¬ 
ment employees cannot exercise the degree of impartiality 
required by the Constitution and the statutes in the carry¬ 
ing out of their functions as grand jurors in a case such 
as the one at bar, where the defendant is charged with 
an offense related to the investigation of “Communist” 
influence. 

The issue involved in the investigation by the House Un- 
American Activities Committee which led to the contempt 
charge herein, related, according to the Committee itself, to 
the “infiltration” of Communists in labor unions and par¬ 
ticularly in the union of which the defendant is a member or 
officer. This is the very Committee which has given much 
time and consideration to the investigation of alleged 
Communist influence among federal government employees 
and has announced time and again that the Committee files 
have been used by the investigative agencies of the federal 
government to determine the loyalty of federal government 
employees. (Report of the Committee on Un-American Ac¬ 
tivities to the U. S. House of Representatives, 80th Cong. 
2nd Sess., Investigation of Un-American Activities in the 
U. S., p. 22, attached to the affidavits of Quinn, Panzino and 
Fitzpatrick, respectively, as Exhibit 7.) 

329 Federal government employees reasonably come to 
the conclusion that it would endanger their job ten¬ 
ure with the government if they in any way acted in a 
manner which could be considered to be a sympathetic 
attitude toward or treatment of a person accused of an 
offense arising out of an investigation of Communist activ¬ 
ities. That would certainly be true of federal government 
employees who are members of a grand jury where their 
employer, the United States Government, is the prose¬ 
cutor, and where the offense is related to the investigation 
of Communist activities. 

That a citizen in the impartial execution of his civic 
duties may have a cloud of suspicion as to his loyalty arise 
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is demonstrated most vividly by the reaction against the 
presiding Justice in the first Hiss trial. Following the con¬ 
clusion of that case in which the jury could arrive at no con¬ 
clusion, members of Congress introduced a resolution de¬ 
manding the investigation of Justice Kaufman, impugning 
his loyalty solely because he attempted to exercise the func¬ 
tions of his office to the best of his ability. Furthermore, 
one of the jurors who had refused to vote for conviction 
against Alger Hiss was required to appeal to the law en¬ 
forcement agencies for protection from those individuals 
who were harassing him because of that vote. 

Only recently, when the Circuit Court of Appeals for the 
9th Circuit granted bail to Harry Bridges, who was ac¬ 
cused of perjuring himself with reference to Communist 
affiliation, U. S. Senator Langer on the floor of Congress 
demanded an investigation of those respected jurists. It 
is in this atmosphere that a juror must attempt to arrive at 
an impartial and independent judgment of the facts. Diffi¬ 
cult as it is for any citizen, it is well-nigh impossible for 
federal employees. 

For a number of years, federal employees have been 
subjected to loyalty oaths and tests and investigations of 
any possible sympathetic association with Communists, or 
beliefs allegedly of a Communistic nature. However, with 
the adoption of the President’s Loyalty Order of 1947, 
Executive Order 9835, federal government employees were 
subjected to the most intensive and searching investigation 
of their political beliefs and associations for the purpose 
of ferreting out and discharging those who were found, 
in the words of the President’s Loyalty Order (Point V, 
Section 2), to have 

330 “F) Membership in, affiliation with or sympathetic 

association with any foreign or domestic organiza¬ 
tion, association with any foreign or domestic organ¬ 
ization, association, movement, group or combination 
of persons designated by the Attorney General as 
totalitarian, communistic, fascist or subversive, or as 
having adopted a policy of advocating or approving 
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gaged in efforts to “purge” from government employ per¬ 
sons found to be so stigmatized. As a class federal govern¬ 
ment employees cannot exercise the degree of impartiality 
required by the Constitution and the statutes in the carry¬ 
ing out of their functions as grand jurors in a case such 
as the one at bar, where the defendant is charged with 
an offense related to the investigation of “Communist” 
influence. 

The issue involved in the investigation by the House Un- 
American Activities Committee which led to the contempt 
charge herein, related, according to the Committee itself, to 
the “infiltration” of Communists in labor unions and par¬ 
ticularly in the union of which the defendant is a member or 
officer. This is the very Committee which has given much 
time and consideration to the investigation of alleged 
Communist influence among federal government employees 
and has announced time and again that the Committee files 
have been used by the investigative agencies of the federal 
government to determine the loyalty of federal government 
employees. (Report of the Committee on Un-American Ac¬ 
tivities to the U. S. House of Representatives, 80th Cong. 
2nd Sess., Investigation of Un-American Activities in the 
U. S., p. 22, attached to the affidavits of Quinn, Panzino and 
Fitzpatrick, respectively, as Exhibit 7.) 

329 Federal government employees reasonably come to 
the conclusion that it would endanger their job ten¬ 
ure with the government if they in any way acted in a 
manner which could be considered to be a sympathetic 
attitude toward or treatment of a person accused of an 
offense arising out of an investigation of Communist activ¬ 
ities. That would certainly be true of federal government 
employees who are members of a grand jury where their 
employer, the United States Government, is the prose¬ 
cutor, and where the offense is related to the investigation 
of Communist activities. 

That a citizen in the impartial execution of his civic 
duties may have a cloud of suspicion as to his loyalty arise 
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is demonstrated most vividly by the reaction against the 
presiding Justice in the first Hiss trial. Following the con¬ 
clusion of that case in which the jury could arrive at no con¬ 
clusion, members of Congress introduced a resolution de¬ 
manding the investigation of Justice Kaufman, impugning 
his loyalty solely because he attempted to exercise the func¬ 
tions of his office to the best of his ability. Furthermore, 
one of the jurors who had refused to vote for conviction 
against Alger Hiss was required to appeal to the law en¬ 
forcement agencies for protection from those individuals 
who were harassing him because of that vote. 

Only recently, when the Circuit Court of Appeals for the 
9th Circuit granted bail to Harry Bridges, who was ac¬ 
cused of perjuring himself with reference to Communist 
affiliation, U. S. Senator Langer on the floor of Congress 
demanded an investigation of those respected jurists. It 
is in this atmosphere that a juror must attempt to arrive at 
an impartial and independent judgment of the facts. Diffi¬ 
cult as it is for any citizen, it is well-nigh impossible for 
federal employees. 

For a number of years, federal employees have been 
subjected to loyalty oaths and tests and investigations of 
any possible sympathetic association with Communists, or 
beliefs allegedly of a Communistic nature. However, with 
the adoption of the President’s Loyalty Order of 1947, 
Executive Order 9835, federal government employees were 
subjected to the most intensive and searching investigation 
of their political beliefs and associations for the purpose 
of ferreting out and discharging those who were found, 
in the words of the President’s Loyalty Order (Point V, 
Section 2), to have 

330 “F) Membership in, affiliation with or sympathetic 

association with any foreign or domestic organiza¬ 
tion, association with any foreign or domestic organ¬ 
ization, association, movement, group or combination 
of persons designated by the Attorney General as 
totalitarian, communistic, fascist or subversive, or as 
having adopted a policy of advocating or approving 
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the commission of acts of force or violence to deny 
other persons from rights under the Constitution of 
the United States, or as seeking to alter the form of 
government of the United States by unconstitutional 
means.” 

In addition, the Attorney General was authorized to es¬ 
tablish lists of organizations characterized by him as being 
“Communist,” “totalitarian,” “subversive,” etc. Member¬ 
ship in or association with any such organizations was to 
be given serious consideration to ascertain whether a fed¬ 
eral employee was loyal to the government or whether he 
should be dismissed from its employment. The Federal 
Bureau of Investigation was given the responsibility of in¬ 
vestigating the loyalty of federal employees. 

The very adoption of the Loyalty Order and the appoint¬ 
ment of a Loyalty Board created a hysteria among gov¬ 
ernment employees which in turn was reflected by and 
encouraged in the Washington public press and radio. 
Prominent citizens and leaders of the community through¬ 
out the nation attacked the Loyalty Order because of its 
lack of specifications or limitations. It was pointed out time 
and again that the Loyalty Order and -what it implied 
would not only create an unhealthy terror in the minds of 
persons already employed by the government, but would 
prevent many loyal Americans from entering the govern¬ 
ment service under the ugly conditions implicit in the 
Loyalty Order and its proposed operations and functioning. 

On the other hand, many others in the public eye, includ¬ 
ing a substantial part of the press, freely voiced their opin¬ 
ions for public consumption that employees of the federal 
government should in fact be subjected to the most rigor¬ 
ous and unlimited kind of investigation and interrogation 
as to their state of mind in respect to their political beliefs, 
opinion and associations, no matter how far removed, and 
that if there was any question whatsoever or any doubt 
about -what they considered to be “loyalty,” the culprits 
should be summarily dismissed from their employment and 
in fact blacklisted. 
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Attached hereto as exhibits are typical comments as re¬ 
flected in the press on the Loyalty Order. From the very 
day that the Loyalty Order was considered, the public 
press daily, and particularly in the District of Columbia, 
featured any news relating to the so-called “Loyalty Pro¬ 
gram” as it affected government employees and highlighted 
the evils or the benefits of such a program. What 
331 is significant is that these very conflicting points of 
view in and of themselves engendered further fears 
and an apprehension among government employees in re¬ 
spect to the retention of their jobs as a means of liveli¬ 
hood (Exhibits 1, 2, 3, 4, 5, 6, 7 and 8). 

The Report of the President’s Committee on Civil Rights, 
1947, page 51 states: 

“ An employee whose loyalty is questioned is not 
charged with a crime. But loss of job and inability 
to obtain another one is a severe punishment to im¬ 
pose on any man. Accordingly provision should be 
made for such traditional procedural safeguards as the 
right to a bill of particular accusations, the right to 
subpoena witnesses and documents . .. where genuine 
security considerations permit . . . the federal gov¬ 
ernment must maintain a loyalty program which ade¬ 
quately protects the civil rights of its employees.” 

On page 101, referring to the Loyalty Program, the Re¬ 
port states: 

“The freedom of opinion and expression enjoyed by 
these people is in many ways dependent upon the atti¬ 
tudes and practices of the government” 

Government employees recognized, as indeed they might, 
that as Circuit Judge Edgerton stated in his dissent in the 
Bailey v. Richardson case, 187 F. 2d 46, App. D.C. 

“Ostracism inevitably followed a dismissal ... a dis¬ 
loyalty finding is closely akin to a finding of treason; 
the public hardly distinguishes between the two.” 
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The actual functioning of the Loyalty Review Boards 
hardly dispelled the fears that were reasonably entertained 
by federal government employees. 

At the very time that the Grand Jury in the instant case 
was considering whether to return indictments against this 
defendant, and almost a month before the indictments were 
actually returned, the U. S. Civil Service Commission re¬ 
ported publicly that 280 government employees had already 
been dismissed as security risks under the Federal Loyalty 
Program; that 13,202 employees had been the subject of 
full and complete investigation by the Federal Bureau of 
Investigation and other agencies; that 1,593 federal em¬ 
ployees had resigned while under FBI investigation, and 
1,171 federal employees had left their government jobs 
before the Loyalty Boards had completed their hearings. 

This information could certainly not have been any com¬ 
fort to the 10 government employees who were members 
of the Grand Jury which returned the indictment against 
this defendant or for the 2 housewives on the federal Grand 
Jury whose husbands were government employees. Out of 
the 23 members of the Grand Jury, 12, a majority, had rea¬ 
sonable grounds to fear that if they did not act in accord 
with the wishes of their government, personified by the 
federal prosecutor who presented the case for the 
332 government, they would become numbers in a list 
of those investigated or discharged by the federal 
government for “sympathetic association” with Communists 
or those accused of Communist beliefs or engaging in Com¬ 
munist activities and would thereby lose any source of 
livelihood for themselves and their families. 

It became apparent that the only way that a govern¬ 
ment employee could possibly hope to safeguard his liveli¬ 
hood and the security of himself and his family was to ex¬ 
press a hostility to any person, idea, or activity which 
could in any way possibly be construed to be of a “Com¬ 
munist” character. As a matter of fact, this was apparently 
made a requirement by those who were carrying on the 
so-called Loyalty Program. The hearings conducted by the 
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Loyalty Review Board, which became the subject of com¬ 
mon gossip and conversation among government employees 
in the District, corroborated this as a requirement. The 
most searching questions into the minds and the attitudes 
of government employees who were the subject of the in¬ 
vestigation, or government employees who appeared as 
witnesses in these hearings, were a common routine at these 
hearings. For instance, a Chairman of a Loyalty Board 
made the following formal statement in respect to his un¬ 
derstanding, as one charged with enforcing the Loyalty 
Program, of what loyalty meant. He said, 

“Loyalty to the United States is an instinctive matter. 
It is a matter of the mind and of the heart. I believe 
the way that one speaks an opinion on matters of 
strengthening the permanency of this government and 
protection of it are instinctive. It seems to me one 
ought to know right off at once how he feels about 
matters affecting the continuance and preservation of 
our form of government, and that no one, it strikes 
me, individually ought to require time to make up his 
mind as to how he feels on a question like that” 

Federal government employees had the privilege of read¬ 
ing in the daily press not only of the possible attacks 
on their loyalty through Loyalty Review Boards, but the 
constant and repeated investigations of the House Un- 
American Activities Committee and other committees of 
Congress into the loyalty of government empolyees. (Hear¬ 
ings regarding Communism in the District of Columbia, 
Part I, Hearings before the Un-American Activities Com¬ 
mittee, House of Representatives, 81st Con., 1st Sess., June 
28, 29, July 6, 12 and 28, 1949; Hearings regarding Com¬ 
munism in the United States Government, Part I, Hear¬ 
ings before the Un-American Activities Committee, House 
of Representatives, 81st Cong., 2nd Sess., April 21, 25, 29, 
May 4, 5, and 6, 1950; July 30 and Aug. 7, 1948; June 8, 
1950; Export Policy and Disloyalty, Hearings before the 
Investigation Subcommittee of the Committee on 
333 Expenditures in the Executive Department, U. S. 
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Senate, 80th Cong., 2nd Sess., July 30, 1948; Hear¬ 
ings before the Committee on Un-American Activities, 
House of Representatives, 80th Cong., 2nd Sess., Hearings 
Regarding Communist Espionage in the U. S. Government, 
Part n, December 7, 8, 9, 10, 14, 1948.) 

Certain members of Congress repeatedly accused,—and 
with a great deal of attendant local and national publicity, 
—administration officials from the President of the United 
States down to the lowliest supervising officer of a govern¬ 
ment department of harboring government employees 
whose loyalty was in serious question. This attack brought 
with it the answer by officials of government that the ac¬ 
cusations were not warranted and that in fact the govern¬ 
ment was constantly investigating its employees and weed¬ 
ing out those whose loyalty was in question. 

Nor was it much of a comfort to federal government 
employees to learn that the FBI was engaged in the great¬ 
est manhunt among federal civil servants that this coun¬ 
try has ever experienced. (Department of Justice Appro¬ 
priations for 1951, Hearings before the Subcommittee on 
Appropriations, House of Representatives, 81st Cong., 2nd 
Sess., pp. 225, 226.) 

The director of the FBI himself has affirmed the fact 
that whenever a federal employee is accused of “Communist 
affiliation,” whether or not such accusations are based in 
fact, a full-scale investigation is instituted by the Bureau. 
Malicious accusations, gossip and rumor mongering, there¬ 
fore, afford a basis for FBI investigation of a government 
worker. The awareness of such a fact is sufficient to cause 
a government worker to act in such a fashion that active 
hostility and lack of tolerance as to those accused of Com¬ 
munism is an evident characteristic of his demeanor, atti¬ 
tudes and actions. (New York Herald-Tribune, November 
16, 1947, at p. 3.) 

The records and public statements of the FBI indicate 
that it has a fingerprint collection estimated to be in the 
neighborhood of 112,000,000 individuals; that the FBI has 
access to records of local police forces; has access to mili- 
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tary records, employment rolls in large industrial plants; 
it exchanges information with industry and industrial asso¬ 
ciations; the FBI obtains data on the subversiveness of 
individuals from banks, business houses and railroads, that 
the FBI keeps dossiers and adds names to its files on the 
basis of information it receives regardless of the sources; 
that it utilizes the records and files of the House Un-Ameri¬ 
can Activities Committee. 

334 It might be noted that the vast majority of fed¬ 
eral workers who are employed in Washington, D. C. 
reside in the District of Columbia. These employees do 
not have the right to cast a ballot to elect their representa¬ 
tives in Congress or the President of the United States. 
The normal channels open to the average American citizen 
who wishes to express his disapproval of the policies and 
actions of his government, are not afforded these federal 
employees. Their community life as well as their employ¬ 
ment is controlled and supervised by individuals and agen¬ 
cies against vrhom they have no recourse. 

Under these circumstances a juror who is employed by 
the government may not render an impartial opinion, par¬ 
ticularly in a criminal proceeding such as this. A federal 
employee serving on a grand jury who failed to indict at 
the request of the government the defendant herein would 
have reasonable grounds for fearing that such refusal 
would be considered evidence in determining whether or 
not he was loyal to the United States government 

The FBI has investigated and checked every federal 
grand juror who is a government employee, and that per¬ 
son’s employment is conditioned by a favorable report from 
that agency which is a subdivision of the prosecutor’s of¬ 
fice, the United States Attorney General’s office. Informa¬ 
tion concerning “loyalty” of federal employees who are 
grand jurors is available to the Attorney General’s office 
prior to the time that grand juror is sworn in. And that 
grand juror remains under the surveillance of the FBI 
during his period of employment by the government. 
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Undoubtedly these investigatory activities of the govern¬ 
ment, the standards used in determining an individual’s 
loyalty by the Loyalty Review Board, the clear policy of 
the federal government that it is at war with Communism 
at home and abroad, the demand of the federal government 
that all participate in this anti-Communist crusade has a 
tw^o-fold influence upon the grand juror employed by the 
federal government. He faces an intensive barrage of anti- 
Communism which inevitably has the effect of promoting 
hostility against any individuals said to be associated with 
Communist activities. This has the effect of predisposing 
such a juror against any defendant wdio has been so char¬ 
acterized, even though that juror is not aware of any 
conscious bias against the defendant. Secondly, he 
335 must consciously demonstrate an anti-Communist 
bias whenever confronted with an issue posed as re¬ 
lated to Communism. Regardless of his personal predilec¬ 
tions in the particular instance, he has reasonable grounds 
for believing that a vote of acquittal or no indictment could 
well serve as a basis for further investigation of his loyalty 
or as evidence to be used in proof of his alleged dis¬ 
loyalty. 

It is respectfully submitted that the above demonstrates 
that bias, conclusively presumed as a matter of law, must 
be attributed to the 12 of the 23 grand jurors who returned 
the indictment against this defendant and who are them¬ 
selves government employees or whose spouses are gov¬ 
ernment employees. 

The motion to dismiss the indictment on the ground that 
the grand jury was illegally constituted should be granted, 
or in the alternative a hearing should be granted the de¬ 
fendant to prove by evidence that the said grand jury was 
illegally constituted. 

David Scribner. 

Sworn to before me this 17th day of January, 1951, 

David Ratneb. 
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David Ratner, Notary Public, State of New York, No. 
41-3211050, Qualified in Queens County, Certs, filed with 
N. Y., Kings, Bronx and Westchester Co. Clks., Queens, 
King, N. Y. & Bronx Co. Registers, Commission Expires 
March 30, 1951. 

CERTIFICATE 

We hereby certify that we have this 17th day of January, 
1951, sent a copy of the f oregoing affidavit, by official United 
States mail, to the United States Attorney and Assistant 
United States Attorney, addressed as follows: 

1. George Morris Fay, United States Attorney, 

2. Charles B. Murray, Assistant United States Attorney, 
Office of the United States Attorney, District of Columbia, 
Washington 1, D. C. 

David Scribner and Allan R. Rosenberg, 
Attorneys for Defendant. 


336 Scribner Exhibit No. 1 

Inside Washington : 

WHY GOVERNMENT EMPLOYES’ MORALE IS LOW 

(Copyright, 1947, by The Chicago Sun and 
The Newspaper PM, Inc.) 

Washington.—Morale among many Government workers 
is at a low ebb. Chief reason is the continued “loyalty” 
purge which struck again in the super-secret central in¬ 
telligence group, where 14 were fired for “security” rea¬ 
sons. 

Workers complain they don’t know where the ax will fall 
next, or when they will be called to account for liberal or 
new deal views. They don’t put much stock in reassurances 
from department heads that their civil rights will be pro- 
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tected. The State Dept, purge has disillusioned them on this 
score. 

The Civil Service Commission is aware of the unrest and 
the other day in a little-noticed speech in Pittsburgh the 
Commission president, Harry B. Mitchell, tried to put their 
fears to rest. Mitchell said that so far as 99 per cent of 
Government workers are concerned, the loyalty purge is 
ended. 

According to the Civil Service Commissioner the purge 
was over for the vast majority when their fingerprints and 
loyalty questionnaire were filed. 

“I may be too conservative,” Mitchell said, “but my 
opinion is that not more than a fraction of 1 per cent of the 
employes will have to be further investigated, and that the 
persons already known to be disloyal are only a small frac¬ 
tion of the above fraction.” 

He warned against any action by department heads which 
would make non-Communist workers with left-wing beliefs 
the “innocent victims” of the current purge and he added: 

“Let us keep in mind that the radicalism of today may 
become the progressivism of tomorrow and the conserva¬ 
tism of after years.” 

337 Scribner Exhibit No. 2 

N. Y. Herald Tribune, November 9,1947 

FEDERAL LOYALTY CHECK 
IS NO. 1 TOPIC IN CAPITAL 

Some Government Employees Are ‘Bitter, Upset 
and Scared,’ Others See No Peril to Innocent; 

Press Criticizes Marshall and Truman 

By Bert Andrews 

Washington, Nov. 8.—In this city of Washington, where 
195,000 of the 2,000,000 civilian employees of the executive 
branch of the Federal government work and play and talk— 
talk, that is, when they’re not too frightened to open their 
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mouths—the burning topic of conversation this week has 
been the whole problem of security and loyalty. 

Always the conversation gets around to one basic ques¬ 
tion. It can be put this way: 

“Is there anything to be alarmed about, as far as the 
195,000 employees here and the 2,000,000 altogether and the 
whole population of the nation are concerned, in the fact 
that certain State Department employees have been dis¬ 
missed without ever having been informed of the charges 
against them?” 

There are four schools of thought. 

One school, exemplified by some of the top men in the 
State Department, insists there is no danger that such 
summary procedure will ever affect the completely innocent. 

A second, exemplified by many of the lesser people in the 
department, is that a witch hunt is on and that it behooves 
them to keep quiet least State Department investigators ’ 
ears be listening. (One man who left government service 
after years of work in two departments told this reporter: 
“I have talked to at least twenty State Department people 
in the past few days. They are bitter, upset and scared.” 
This reporter and others in the Washington bureau of the 
New York Herald Tribune have talked to many more peo¬ 
ple in the department. All agree with the words “bitter, 
upset and scared.”) 

A third is that “so, what?” school—a very small one— 
which argues that it doesn’t make much difference to the 
mass if a few innocent individuals get hurt, and that sus¬ 
picion is as good grounds for dismissal as is proof. 

The fourth school is perhaps best represented by editorial 
writers in three Washington newspapers who are demand¬ 
ing, with increasing firmness, that suspicion is not enough 
and, in the demanding, are strongly criticizing either Pres¬ 
ident Truman or Secretary of State George C. Marshall or 
both. 

Representative opinions from all four schools will be 
presented here in the form of excerpts from statements, let¬ 
ters or editorials. 
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A large part of the comment resulted from the publica¬ 
tion in last Sunday’s New York Herald Tribune of the case 
history of the investigation and dismissal of a State De¬ 
partment employee who can be described merely as Mr. 
Blank. 

A large part of the comment will be news to President 
Truman and Secretary Marshall. 

Samples of Thinking 

Here are samples of the thinking of the schools repre¬ 
sented : 

School No. 1 (The “no danger” school.)—Secretary 
Marshall represented this. He acknowledged that eleven 
employees dismissed had no “true hearing.” He said they 
could not be given the charges because the charges were 
based on “highly classified material” not under the depart¬ 
ment’s control. He left it doubtful that they could even 
learn the charges, even on appeal to the new loyalty review 
boards or the Civil Service Commission. 

School No. 2 (The “vre’re scared” school.—Two letters 
typical of many received as a result of the Mr. Blank article 
show some of the mental turmoil. 

First letter: “There’s a lot more hidden, judging by 
what I observed in the last year—my last with the govern¬ 
ment. I saw but few of the ‘loyalty investigation’ files, but I 
saw the effects. In agencies covering the country, the sub¬ 
ordinate officials who always did the best jobs were the 
ones terrorized. Terrorized by sudden questioning, to 
them inexplicable, by two suddenly appearing agents de¬ 
manding to know: ‘Who was with you at that meeting at 

-Street on the afternoon of Aug. 19,1942? We know 

you were there. We took your car number.’ The victim 
later drove to that address, which he had never heard of be¬ 
fore, and tried to ascertain who lived there. Later I read 
the long dossier. Since the agency cleared the man, the only 
inference is that a lot of fabrication went into that case. 
There has been so much of it that I began to wonder what 
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newspaper men might begin to lift the lid. As you know, 
fifty years ago France was torn by a social conflict be¬ 
tween the powers of government, including generals, and 
the rights of the governed. The implement then was hys¬ 
terical anti-Semitism, just as it is now hysterical anti- 
Communism, and, as now, heightened by the fear of “Mili¬ 
tary machinations of a foreign power. ’ ’’ 


338 Scribner Exhibit No. 3 

The Washington Post 
Sunday, August 22, 1948 
Matter of Fact 

WE DON’T WANT ‘LOYAL’ NUMSKULLS 
By Joseph and Stewart Alsop 

There is not the slightest doubt that in these times the 
American Government must have the right to protect itself 
from attacks from within. Recent reports in this space on 
the loyalty case of “Mrs. Ann Smith” illustrate how 
stupidly this right can be abused. Yet the immensely deli¬ 
cate and difficult problem of national security exists, and it 
must somehow be solved. 

No sensible man believes that J. Parnell Thomas’ head¬ 
line hunts can solve it. And anyone who believes that the 
solution is to be found in the present loyalty program 
should consider certain questions which the conduct of the 
loyalty program has posed. 

First, there is the whole troubling question of guilt by 
association. Obviously, a man who has constantly asso¬ 
ciated with Communists and promoted Communist fronts 
should not have access to state secrets. But how far should 
this principle be carried? 

The Banker’s Blot 

Take the recent case of a State Department employe. He 
was charged with having associated with 10 persons, all 
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presumably suspect. He had never heard of five of them, 
and had had only the most casual contacts with four. But 
he had known one of the 10 intimately for several years. 

This man was a banker, and stood high in the banking 
community, a community not conspicuous for its radical 
tendencies. The State Department man could only defend 
himself by defending the banker, and neither he nor the 
banker had any notion why the banker was suspect. 

It finally developed that the banker had lived briefly in 
Albuquerque, N. Mex., several years before, and that an 
anonymous landlady had reported to the FBI that he kept 
Communist literature in the basement. On further inquiry, 
it was established that the Communist literature consisted 
of accumulated copies of the New Republic which the banker 
had discarded. 

This sort of thing is making the loyalty program a pretty 
sour joke. Moreover, the case of the State Department man 
is typical in that in the great majority of cases of guilt by 
association, at least half the supposed associates are wholly 
unknown to the accused. 

Second, it seems obvious enough that an intellectual pro- 
Communist, who accepts unhesitatingly the Communist dog¬ 
ma, should hold no sensitive position—this was the sort of 
individual who figured conspicuously in the Canadian spy 
case. But again, how far should this principle be carried? 

Here are a few verbatim quotes from recent loyalty hear¬ 
ings: “What type of books did your associates have—any 
political or social economy?” “WRat kind of books, by 
title, did you purchase, what kind of literature?” “How 
many copies of Howard Fast’s novels have you read?” 
“Do you read the newspaper PM?” “Have you a book by 
John Reed?” 

Restricted to Dolts 

All government employees know that such questions are 
asked in loyalty cases, and the assumption that any kind 
of intellectual or political curiosity provides grounds for 
suspicion is inevitable. If this country wants a Government 





51 


service in which ignorance is at a premium, it will doubtless 
get what it deserves. 

Third, does it really matter in America whether a man’s 
maternal grandparents came over from Poland, or whether 
all his ancestors landed decorously on Plymouth Rock? 
There have been countless instances when, during loyalty 
hearings, individuals have been asked where their parents 
and grandparents were born. An entirely American re¬ 
sponse would be that it was none of the loyalty board’s 
damn business where a man’s forebears came from. 

Finally, there is the question of confrontation. Take the 
case of a man who has one item of “derogatory informa¬ 
tion” in his dossier. His file notes that FBI source X-32 
has said that the accused is known to have attended a meet¬ 
ing of high Communist leaders in Seattle. The accused man 
hotly denies it. The loyalty board has no way whatsoever 
of knowing whether X-32 or the accused man is lying, and 
the board knows nothing at all about X-32. 

It is the FBI position that to allow those charged to con¬ 
front their accusers might compromise FBI sources. This 
seems logical enough. It is also the FBI position that FBI 
agents should not be allowed to make estimates of the trust¬ 
worthiness of their sources, and this, too, seems logical. Yet 
surely loyalty boards which must decide cases certain to 
affect the whole future of Government employes should 
know the identity of the sources of their information. They 
should also, in case of necessity, be able to confront and 
cross-question such sources in secret. 

Obviously, there is no easy solution to the problem of 
national security. But a government of drones and bone- 
heads and toadies hardly contributes to national security. 
And if the sort of thing outlined above is allowed to con¬ 
tinue indefinitely, that is the kind of government we shall 
get. 
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The New York Times 
August 18, 1949 

SCIENTISTS SCORE ORDER ON LOYALTY 

Association Attacks Concept of Imputing to an Employe 

Beliefs of Associates 

Washington, Aug. 18, 1949 (AP)—The American Asso¬ 
ciation for the Advancement of Science, the world’s largest 
general organization of scientists, today assailed President 
Truman’s loyalty order affecting Federal employes as 
“basically objectionable.” 

The organization also strongly criticized the “security 
clearance” programs of the National Military Establish¬ 
ment and the Atomic Energy Commission as they affect 
scientists. 

In a report published in the association’s weekly journal, 
“Science,” the group noted that Mr. Truman’s loyalty order 
provides that no person shall be employed in a Federal 
post “if he is believed to be disloyal” to the United States 
Government. 

“No one doubts the importance of faithful discharge of 
duty by public officials,” the report said. “No one questions 
the propriety of the Government’s demanding that its em¬ 
ployes be loyal to their jobs and to the democratic insti¬ 
tutions they serve. 

“The loyalty order is, however, basically objectionable 
because it seeks to determine the employe’s loyalty by in¬ 
quiring into his supposed thoughts and attitudes, which 
are established in large part by imputing to him the beliefs 
of his associates. 

Major Changes Sought 

“If the loyalty order is to be retained a drastic revision 
is essential. Instead of focusing on an employe’s associa¬ 
tions, it should focus on his behavior in overt acts. Legis¬ 
lation already on the statute books amply protects the Fed- 
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eral service against retention of employes who advocate 
overthrow of the Government.” 

The association said the Military Establishment’s pro¬ 
gram allowed appeal only to military “tribunal” when a 
civilian scientist’s clearance is disapproved, and it added: 

“Such subjection of the destinies of civilians to military 
tribunals is contrary to national tradition.” 

Of the AEC’s program, the association declared that 
“work in that field [atomic energy] will be shunned by men 
of ability and pride if they are constantly treated as ob¬ 
jects of suspicion and possible calumny.” 

The statements were contained in a report drafted by 
the association’s “special committee on civil liberties of 
scientists.” Howard Meyerhoft, secretary of the associa¬ 
tion, said the report had been ratified by the governing 
council of the organization, which represents 24,000 mem¬ 
bers in 211 affiliated scientific organizations. 

Exaggeration Is Charged 

The report said the Atomic Commission “has recently 
manifested a tendency to require security clearance not 
only for those scientists who themselves have access to re¬ 
stricted data, but also for their fellow-scientists with whom 
they may have personal contact.” 

“This apparently reflects a yielding to uninformed or 
sensationalist legislators and others who tend to exaggerate 
the problem of “keeping our atomic secrets,” the report 
said. “So far as disclosures of evidence reveal, the prob¬ 
lem of faithless scientific personnel in this country appears 
to be markedly less grave than the public has been led 
to suppose.” 

In another phase of its report, the committee asserted 
that “secrecy is damaging to both science and democracy,” 
and added that it endorsed the 1947 report of President 
Truman’s scientific research board which said in part: 

“* * * Security regulations • • • should be applied only 
when strictly necessary and then limited to specific instru¬ 
ments, machines or processes. They should not attempt 
to cover basic principles of fundamental knowledge.” 
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340 Scribner Exhibit No. 5 

Washington Post: Tuesday, April 1, 1947 
THE FEDERAL DIARY 
By Jerry Kluttz 

Loyalty Order Used As Blackjack for Jobs 

LOYALTY ? An attempt is being made by the unprinci¬ 
pled and the unscrupulous to use the President’s loyalty 
order as a blackjack to get and keep Federal jobs. This 
is the sort of thing that’s happening: 

INCIDENT 1: A job was open in Commerce. The divi¬ 
sion chief talked with an applicant who wanted to transfer 
from a dying agency. The applicant appeared qualified and 
the official told him to return in a few days. Meantime, 
the chief checked the employer of the applicant, and he got 
this answer: 

“I couldn’t possibly recommend that person; he has 
broken every rule in the books, and if this agency wasn’t 
going to fold up soon I would be compelled to fire him.” 

When the applicant returned to Commerce, he was told 
by the division chief that no job was available as it had 
been decided to abolish the vacant position. The crest¬ 
fallen applicant went away. But it wasn’t long before he 
returned to the outer office to cry out to several staff mem¬ 
bers—words he knew would get to the chief promptly: 

“Your boss lied to me; he said he didn’t have a job open 
here, and I know he does have. Now I’m going to tell you 
something—your boss is a Communist, and it’s like every 
Communist to lie, lie, and lie. Unless I get a call damn 
soon from your boss to tell me that the job here is mine, 
I’m going to report him to both the House Committee on 
Un-American Activities and the American Legion and he’ll 
be investigated out of his job.” 

Many a chief would have weakened under the circum¬ 
stances. But to his everlasting credit, the Commerce official 
stood by his guns. He was reported, however, as both a 
Communist and anti-veteran by the applicant. The official 
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a veteran himself, happened to be acquainted with people 
in both groups who knew the charges were screwy—but a 
lot of other loyal and able officials aren’t so fortunate. 

INCIDENT TWO took place at the State Department. 
The person involved was given a 90-day temporary assign¬ 
ment which he tried to get converted into a permanent 
job. As the 90 days neared an end, the employe was told 
his job was done, and besides, the department didn’t have 
the money to keep him. But the employe wouldn’t take no 
for an answer, and he launched this counterattack: 

“7 don’t like the tone of the reports that are being written 
in this office,” he began, “they are obviously slanted in 
favor of Russia, and they are written by people who are 
sympathetic with the Reds. I’ve been debating,” he said, 
“whether to take this condition to some of my friends in 
Congress.” 

Being something of a diplomat, the temporary employe 
dropped the hint that he could see the reports as fair and 
objective if his temporary assignment was made perma¬ 
nent. 

P.S.: I don’t know the final chapter in this story—other 
than the threats frightened the entire office which merely 
boils down reports that come into the department the world 
over. 

INCIDENT 3 covers a score or more of agencies. An 
organization, generally respected, is using a blackjack to 
run out Government people it doesn’t like. So it’s using 
what it believes is an expedient method by calling these 
people Communists. 

The outfit works like this: One of its representatives calls 
on the department head to- give him a list of employes in 
his agency which it claims are Communists. The demand 
is made that either the people be fired immediately, or the 
organization will get a congressional committee to investi¬ 
gate. 

CONCLUSION: All this should be a warning to con¬ 
gressional committees and individual members of Congress 
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that they will turn over Government to the crackpots if 
they listen and follow through on every Communist com¬ 
plaint made to them. In each of the incidents cited above, 
the cooperation of Congress, or even a single member, is all 
important to carry* out their aims—and this cooperation 
should never be given without supporting facts. 

Fully half a dozen congressional committees are investi¬ 
gating some phase of employe loyalty. What satisfies one 
congressional committee is objected to by another. The 
agencies are in a spot where they can’t win. 


341 Scribner Exhibit No. 6 

The Washington Star 
November, 1949 

OUTDATED RIGHT OF PRIVACY 

Loyalty Checks Seen Making Business Of Citizen That of 

Government, Too 

By Thomas L. Stokes 

The times are out of joint for some of us around here of 
another generation who were raised in the tradition, and 
crusaded for it, that American citizens are entitled to pri¬ 
vacy of their opinions and beliefs and could think and say 
what they pleased without being molested or spied upon 
or subjected to eavesdropping by minions of the law. 

But it’s a new world, not a brave new w*orld, nor even 
the more comfortable world before our two global wars and 
their so-called “ideological” conflicts, but a world of fear 
and distrust. We’ll probably have to get used to it and 
keep our mouths shut, but we don’t have to like it. 

These observations, which are philosophically resigned, 
are provoked by two recent developments here showing the 
temper of our times. 

One is the movement for a permanent Federal loyalty 
program to pass upon Government employes. It started 
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over in the Pentagon where our military brass throws its 
weight around as if the war still were on and now has the 
approval of Seth Richardson, chairman of the Loyalty 
Review Board appointed by the President, which has about 
finished its job of combing through the nearly 3,000,000 
Government employes in its search for “disloyalty.” 

Wire Tapping Approved 

The other is Attorney General McGrath’s acquiescence, 
after a review of FBI wire tapping methods and pro¬ 
cedures, to continue wire tapping. It is known that the 
Attorney General, soon after he took office, was inclined 
to favor ending this practice, though he reserved final 
opinion until the review which he now has made. 

Wire tapping, as now practiced, is presumably restricted 
and circumscribed. It can only be done after approval of 
the Attorney General in each specific case and is supposed 
to be confined to cases of espionage, sabotage and kid¬ 
napping under a rule of thumb laid down by former At¬ 
torney General Francis Biddle. 

It came back into use for w r ar purposes and was ap¬ 
proved by the late President Roosevelt. The war is over. 
But the present Attorney General bases his certification 
for continuance on “the emergency which still prevails and 
the necessity of protecting the national security.” That 
obviously means the so-called “cold war” which, of course, 
may continue for some time. Arnold Toynbee, the famous 
English historian, figures perhaps half a century. 

Evidence obtained by wire tapping is not admissible in 
courts under a Supreme Court decision which was an issue 
in the Judith Coplon-Valentin Gubitchev trial in New York 
where it was revealed that the FBI did lots of wire tapping, 
including telephone conversations between counsel and 
client. 

FBI Does Investigative Work 

Making the loyalty network permanent is involved in a 
pattern with the FBI and its activities. The FBI does the 
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investigative work for the loyalty board. Together they 
constitute a Federal super-police system which seemingly 
is to go on in our Government. Some of the things that have 
leaked out of the loyalty hoard, the prying into private 
lives, opinions, political activity and reading habits, indi¬ 
cate the danger of abuses in such a system under perma¬ 
nent status, especially with the inadequate legal protec¬ 
tions for any one caught up in it, no matter how innocently. 

There is no way to turn the light on it, as there is no way 
to find out how carefully the FBI uses the wire tapping 
technique. Such operations are all secret and newspapers 
have virtually no way of keeping on them that check which 
is so essential in a democracy. 

The exhaustive inquiry into nearly 3,000,000 Government 
employes found only a handful of “loyalty” risks or, in 
other words, the Government service was, according to the 
FBI, 99.6 per cent pure, which seems pretty good. Why 
could not the ordinary procedures for checking Government 
personnel, including that of the Civil Service Commission, 
serve adequately in peace time, as they did for so many 
years? The commission has ample powers. 

But that is perhaps just an oldfashioned idea that takes 
too little account of the strange fears abroad in the world 
today which have had a slowly deteriorating influence on 
American democracy as we of another generation knew it 

Please forgive us old fogies. We’ll try to keep our mouths 
shut and our powder dry. 


342 Scribner Exhibit No. 7 

WASHINGTON CALLING 
By Marquis Childs 
Heresy Hunt 

To carry out the European recovery program will call 
for the very best brains in this country. That is one fact 
about which no one can possibly disagree. 
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It calls for economic as well as political specialists. 
Practical men with business experience will be called 
upon. There will be need, too, for those with academic 
and theoretical training, familiar with the trend of the 
long period. 

This is part of the responsibility that has fallen on the 
United States. It goes along with the greatest accretion of 
economic, industrial and technological power the world has 
ever seen. We are only just beginning to realize what that 
responsibility means. 

In the light of that responsibility and the demand it is 
certain to make on our brains and our skills, we cannot 
afford the kind of witch-hunting that has created some¬ 
thing like a crisis in Government. A way must be found 
to resolve the suspicion and uncertainty which becloud 
Government service today. 

Good men, men with independent minds, will not come 
into Government service under such circumstances. The 
financial sacrifice is, in most cases, too great to expect that 
the citizen will subject himself to having his conscience and 
his thoughts combed for possible heresy. 

The cases that come immediately to mind are those of 
the 11 State Department employes dismissed because they 
were believed to be disloyal or because they were “bad se¬ 
curity risks.’’ Even if Congress eventually puts the ad¬ 
ministration of the European Recovery Program in a new 
agency, the State Department is certain to need able new 
recruits. 

Yet employes of the department are subject to dismissal 
without being given an opportunity to know the cause. Bert 
Andrews of the New York Herald Tribune performed an 
important service in presenting one of these cases in detail, 
protecting, of course, the identity of the individual in¬ 
volved. 

The documents in that case showed how tenuous were 
the grounds for the man’s dismissal. He was shadowed for 
eight months by the FBI. Yet what they found, insofar as 
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it was revealed by the questions asked of the individual, 
was vague and shadowy. Most of the questions dealt wdth 
associates whom he had seen at infrequent intervals. 

In June of 1945, five men and one woman were taken in 
an FBI raid. Twm of the men were State Department em¬ 
ployes and one a naval officer whose loyalty had never 
hitherto been questioned. They were stripped and treated 
like common criminals. 

The charges against the three proved baseless. A grand 
jury subsequently cleared them for lack of evidence. The 
damage of publicity had, of course, seriously harmed them 
and there was no way in which they could be compensated 
for this damage. 

But at least they were cleared. The public could know 
that, after due legal process, they were found to be without 
guilt. 

The recent loyalty dismissals were harsher and more 
cruel, particularly since potential employers are told that 
the dismissed men were found to be “bad security risks.” 
The State Department permitted three of them to “resign 
without prejudice,” and now has granted the same per¬ 
mission to seven others because, through a technicality, 
their cases do not come under the jurisdiction of the re¬ 
cently appointed Loyalty Review Board. 

The department states that it is taking steps to insure 
that, in the future, its employes will have the right to ap¬ 
peal to the Loyalty Review Board. However, review by 
the 20-man board is bound to be slow and cumbersome. De¬ 
lays will work hardships on individuals and will impede 
the whole process of Government. 

The heresy hunt has already had that effect. Govern¬ 
ment agencies seeking new employes for specialized jobs 
find that getting them cleared is an interminable business. 

One agency recently sought to employ a young economist. 
He had a good combat record in World War II, with sev¬ 
eral citations for bravery under fire. But the report from 
the Civil Service Commission cast doubt on him because 
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five years before the war, when he was just out of college, 
he was “in association ,, with the ‘‘Communist-dominated’’ 
American Civil Liberties Union. The American Mission to 
Greece also has been hampered in assembling a suitable 
staff by the cumbersome security machinery in the State 
Department. 

The whole thing can be put simply. We will not be able 
to do the job that is ours in the world today if we do not 
cure ourselves of the current case of jitters. Those who 
are exploiting it for political purposes are playing directly 
into the hands of the Communists who would isolate Amer¬ 
ica. It is long past time to apply plain common sense. 


343 Scribner Exhibit No. 8 

Washington Post December 30, 1947 
FLAXER HITS LOYALTY TEST DIRECTIVES 

Abram Flaxer, president of the CIO United Public Work¬ 
ers, last night charged that the rules issued Saturday by 
the Loyalty Review Board are “mere window dressing’’ 
for police state procedures. 

“It is obvious,” he said in a statement, “that a facade 
of sham hearings and procedures have been erected to hide 
the real situation—that a police agency, the Federal Bureau 
of Investigation—now has sole and exclusive authority to 
render judgment on the loyalty of Government employes. 

“The public had been led to believe the appointment of 
this board would result in the establishment of procedures 
guaranteeing Government employes the basic civil rights 
all Americans have enjoyed under our Constitution ... The 
board has done nothing to allay the just suspicions which 
had previously been expressed . . . 

“Of what use are three hearings or appeals if the ac¬ 
cused is denied the right to confront the witnesses against 
him and deprived of the right of cross-examining such 
witnesses? . . . 
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“The hearings and appeals boards are in the same posi¬ 
tion as a jury in a murder trial that has been instructed 
to find the accused guilty on the basis of nothing more sub¬ 
stantial than a secret report from the chief of police saying 
that he has information as to the guilt of the accused from 
an anonymous witness whose identity cannot be dis¬ 
closed. .. 


The New York Times 
December 29,1947 

FORTAS CRITICIZES LOYALTY METHODS 
Special to The New York Times 

Washington, Dec. 28—Procedures for testing the loyalty 
of Government employes announced yesterday by the new 
Loyalty Review Board drew the criticism tonight that they 
raised “serious problems” in the safeguarding of consti¬ 
tutional liberties. 

Abe Fortas, former Under-Secretary of Interior, pre¬ 
dicted that under the board’s rules the right of an accused 
employe to be accompanied by his lawyer when appearing 
before the board would be “largely empty.” 

Mr. Fortas is one of three attorneys and former high 
officeholders who represented six State Department em¬ 
ployes when they were dismissed for security reasons last 
summer. 

“It is doubtful if a lawyer can be of very much help to 
a person accused of disloyalty if he is to be denied the right 
to confront his accusers, or the opportunity to cross- 
examine witnesses,” Mr. Fortas commented. He also 
charged that the board’s decision not to disclose to the ac¬ 
cused the sources of its evidence was in violation of the 
Bill of Rights. 

Mr. Fortas attacked particularly the board’s rule that 
accused persons would not be permitted at any time to in¬ 
spect any report made against him by the Federal Bureau 
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of Investigation, which will do virtually all the investigative 
work in the Government’s unprecedented loyalty program. 


344 Filed January 26, 1951 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 


v. 


JULIUS EMSPAK. 

THOMAS J. FITZPATRICK 

THOMAS QUINN. 

JAMES J. MATLES. 

PHILIP BART. 

FRANK PANZINO. 

TALMADGE RALEY. 

PASQUALE L. J. BRANCA . 

CLARENCE HISKEY. 

ESTHER TICE. 

FRANK HASHMALL. 

LOUISE BERMAN. 

STEVE NELSON. 

GIOVANNI R. LOMANITZ . 

MARCEL SCHERER. 

DAVID J. BOHM. 


. Criminal No. 1742-50 
Criminal No. 1743-50 
Criminal No. 1744-50 
Criminal No. 1745-50 
Criminal No. 1746-50 
Criminal No. 1747-50 
Criminal No. 1748-50 
Criminal No. 1749-50 
Criminal No. 1750-50 
Criminal No. 1751-50 
Criminal No. 1752-50 
Criminal No. 1753-50 
Criminal No. 1796-50 
Criminal No. 1797-50 
Criminal No. 1799-50 
Criminal No. 1824-50 


Order and Opinion 

The above defendant was one of sixteen indicted by the 
Grand Jury of this Court for contempt of Congress (2 
U. S. Code 192) for failure to answer questions before a 
duly created sub-committee of the Committee on Un-Ameri¬ 
can Activities of the House of Representatives, pursuant 
to Section 121 of the Legislative Re-organization Act of 
1946, sub-section (q) (2), and House Resolution 5 of the 
81st Congress. 
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345 The defendants have filed motions to dismiss and 
alternative motions in the several cases for a bill 

of particulars and to have a hearing to show bias and 
prejudice on the part of members of the Grand Jury which 
returned these indictments. 

Upon consideration of the argument of counsel, the in¬ 
dictment, and the several motions and memoranda filed 
herein, it is by the Court, this 26th day of January, 1951. 

ADJUDGED, ORDERED and DECREED as follows I 

(1) Section 192, Title 2, of the United States Code is 
constitutional, and does not exceed the bounds of the con¬ 
stitutional power of Congress to investigate in aid of its 
legislative jurisdiction; nor is it vague and indefinite; nor 
does it violate the First Amendment to the Constitution of 
the United States. Bar sky v. United States , (1948) 83 U. S. 
App. D. C. 127, cert. den. 334 U. S. 843; United States v. 
Josephson, (1947) 165 F.(2d) 82, cert. den. 333 U. S. 838, 
rehear, den. 333 U. S'. 858; Eisler v. United States, (1948) 
S3 U. S. App. D. C. 315,170 F.(2d) 273, cert. den. 333 U. S. 
83 8; Morford v. United States, (1950) 339 U. S. 258, rehear. 

(1950)-U. S. App. D. C.-, 184 F.(2d) 864, cert den. 

(Nov. 6,1950) 71 S. Ct. 130; Trumbo v. United States, Law- 
son v. United States, (1949) 85 U. S. App. D. C. 167, 176 
F.(2d) 49, cert. den. (1950) 339 U. S. 934. 

(2) Section 121 of the Legislative Re-Organization Act 
of 1946, sub-section (q) (2), and House Resolution 5 of the 
81st Congress creating the House Committee on Un-Ameri¬ 
can Activities, is constitutional. Bar sky v. U. S.; U. S. v. 
Josephson; Eisler v. U. S.; Morford v. U. S.; Trumbo v. 

U. S., and Lawson v. U. S., supra. 

346 (3) The above indictment does charge an offense 
under the laws of the United States. It is a good 

example of a “plain, concise and definite written state¬ 
ment of the essential facts constituting the offense 
charged.” (F. R. C. P., Rule 7(c).) It should enable the 
defendant to understand the nature of the accusation; it 



65 


affords adequate notice of the offense with which defendant 
is charged; it gives defendant the information needed to 
prepare his defense, and makes it possible for him to plead 
a judgment in bar of another prosecution for the same 
offense, and is accordingly legally sufficient. TJ. S. v. 
Josephson, supra. 

(4) In the absence of a showing of actual bias on the 
part of the members of the Grand Jury due to their em¬ 
ployment in the Government of the United States or the 
Government of the District of Columbia, the indictment is 
not void. United States v. Wood, (1936) 299 U. S. 123; 
Frazier v. United States, (1948) 335 U. S. 497; Dermis v. 
United States, (1950) 339 U. S. 162. In a particular case 
Government employees serving as Grand or Petit Jurors 
might be barred for implied bias when circumstances are 
properly brought to the Court’s attention which convince 
the Court that Government employees would not be suit¬ 
able jurors. No such circumstances are present under the 
force of the present motion to dismiss, nor were any such 
circumstances indicated in defendant’s proffer of proof in 
support of the motion for a hearing on the qualifications of 
the Grand Jurors. 

(5) No showing having been made to require the Gov¬ 
ernment to file a bill of particulars, that portion of the mo¬ 
tion seeking the same will be denied. 

(6) The Court reserves for a further opinion on the 
force of the motion to dismiss as to whether the indict¬ 
ments charge one or a multiple series of contempts, 

347 and also upon the question of whether a witness prop¬ 
erly before a committee of Congress who claims his 
immunity under the provisions of the Fifth Amendment to 
the Constitution can receive judicial punishment under in¬ 
dictment for contempt of Congress. 

It has been suggested that the Court take judicial notice 
of the proceedings before Congress. However, since the in¬ 
dictment is under attack by a motion to dismiss, the Court 
will not go outside the record at this time to judicially no¬ 
tice such matters. 
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All other matters not heretofore expressly ruled upon or 
reserved for further consideration which have been raised 
in the several motions to dismiss are accordingly overruled. 

James R. Kirkland 
Judge 


348 Filed January 31, 1951 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 


v. 


JULIUS EMSPAK.Criminal 

THOMAS J. FITZPATRICK.Criminal 

THOMAS QUINN.Criminal 

JAMES J. MATLES.Criminal 

PHILIP BART.Criminal 

FRANK PANZINO.Criminal 

TALMADGE RALEY.Criminal 

PASQUALE L. J. BRANCA.Criminal 

CLARENCE HISKEY.Criminal 

ESTHER TICE.Criminal 

FRANK HASHMALL.Criminal 

LOUISE BERMAN.Criminal 

STEVE NELSON.Criminal 

GIOVANNI R. LOMANITZ.Criminal 

MARCEL SCHERER.Criminal 

DAVID J. BOHM.Criminal 

FREDERICK V. FIELD.Criminal 

PHILIP J. JAFFE.Criminal 

WILLIAM L. PATTERSON.Criminal 


No. 1742-50 
No. 1743-50 
No. 1744-50 
No. 1745-50 
No. 1746-50 
No. 1747-50 
No. 1748-50 
No. 1749-50 
No. 1750-50 
No. 1751-50 
No. 1752-50 
No. 1753-50 
No. 1796-50 
No. 1797-50 
No. 1799-50 
No. 1824-50 
No. 1785-50 
No. 1786-50 
No. 1787-50 


Opinion 

The first sixteen above-named defendants were indicted 
by the Grand Jury of this Court for contempt of Congress 






















67 


(2 U. S. Code 192) for failure to answer questions before 
a duly created sub-committee of the Committee on Un- 
American Activities of the House of Representatives, pur¬ 
suant to Section 121 of the Legislative Re-organization Act 
of 1946, sub-section (q) (2), and House Resolution 5 of the 
81st Congress; the last three above-named defendants 
349 were indicted by the Grand Jury of this Court for 
contempt of Congress for failure to answer questions 
before a duly created sub-committee of the Committee on 
Foreign Relations of the United States Senate which was 
conducting hearings pursuant to Senate Resolution 231, 81st 
Congress, 2nd Session. Title 2, Section 192, of the United 
States Code provides: 

“Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress, to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any committee 
of either House of Congress, willfully makes default, 
or who, having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor * * (Emphasis 
supplied) 

Defendants herein have filed motions to dismiss the in¬ 
dictments pursuant to Rule 12 of the Federal Rules of 
Criminal Procedure. 

Each indictment contains several counts ranging up to 
as high as 68 counts in one case. Counsel for defendants 
urge that these indictments are duplicitous in that they 
charge one crime in several counts and also that they put 
the defendant in jeopardy of being convicted and punished 
more than once for the same act. The Government counsel 
argues that since the statute, 2 U. S. C. 192, supra, defines 
the crime as the refusal to answer “any question”, then 
each refusal to answer a different question would be a 
separate violation. 

In Upshaw v. U. S., (1946) 157 F. (2d) 716, the Court set 
out the test for determining the identity of offenses as 
follows: 
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“And the generally recognized test for determining 
whether the offenses charged in two or more indict¬ 
ments or in different counts of the same indictment 
are identical or separate is whether the same proof 
would sustain a conviction under both or whether each 
requires proof of one or more facts which is not re¬ 
quired of the others. Blockburger v. 77. S., 284 U. S. 
299; Gilmore v. U. S., 124 F. (2d) 537.” Ibid, p. 717. 

As contended by the United States in this pro- 
350 ceeding, if a witness refuses to answer any question 
he has violated the statute. Clearly it is necessary to 
prove a different fact to sustain the charge for each dif¬ 
ferent question. Applying the above test to the indictments 
in these cases, the refusal to answer each question must 
be charged in a separate count since the same proof would 
not sustain a conviction under each count, and an indict¬ 
ment charging more than one offense in any one count is 
as defective as an indictment charging a single offense in 
multiple counts. In several recent cases involving con¬ 
tempt, indictments setting forth the several questions which 
the defendants refused to answer were held valid. Alexan¬ 
der v. U. S. y (1950) 181 F. (2d) 480; Doran v. 77. S., (1950) 
181 F. (2d) 489; Kasinowitz v. 77. S., (1950) 181 F. (2d) 
633; Trumbo v. 77. S., (1949) 85 U. S. App. D. C. 167. 

Counsel for defendants go a step further, however, and 
urge that a conviction on each count would allow the Court 
to incarcerate some of these defendants for the balance of 
their lives. Although the problem of the sentence after 
conviction is not before the Court at this time, it does ap¬ 
pear that a short discussion of this problem as collateral 
to the allegation of duplicity may be helpful. 

Diligent effort on the part of counsel has produced a 
series of cases which are pertinent here. One of the earliest 
cases to consider this precise problem was Maxwell v. Rives, 
(1876) 11 Nevada 213. In this case the defendant was held 
in contempt of court for refusing to answer a number of 
questions. In considering the trial court’s action in impos¬ 
ing a separate penalty for each refusal the court said: 
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“A penal statute must be strictly construed. Upon that 
principle at least, if not upon more liberal principles of 
construction, the mere refusal of a witness to testify 
on the same trial of the same issue cannot be deemed 
more than one contempt, no matter how many ques¬ 
tions he may refuse to answer * * * The dis- 
351 trict judge erred in finding that each separate 

refusal to answer a question was a distinct con¬ 
tempt * • Ibid, p. 221. 

The Court there cited People ex rel Tweed v. Liscomb, 
(1875) 60 N. Y. 559, in which opinion may be found a col¬ 
lection of English and early American cases which involved 
multiple penalties for a single act. 

Recently the United States District Court for the Dis¬ 
trict of Hawaii considered indictments identical in sub¬ 
stance to those before the Court now, and that court held 
in respect to the multiple count indictments as follows: 

“As to objections to the number of counts, the Court 
is of the opinion that the Government has the right to 
frame each refusal to answer in a separate count. Rule 
8 of the Federal Rules of Criminal Procedure gives 
that right. However, as the questions appear to be 
directed all to one subject of inquiry and the answers 
were simultaneous during the proceedings, and con¬ 
tinuous acts, the indictments therefore charge only one 
alleged offense. Kerr v. Squier, 151 F. (2d) 308 (Ninth 
Circuit); Price v. U. S., 150 F. (2d) 283-285 (Fifth Cir¬ 
cuit) ; TJpshaw v. U. S., 157 F. (2d) 716 (Tenth Circuit) 
strongly indicate that no matter how many refusals to 
answer may occur in an examination such as is alleged, 
the maximum sentence that could be imposed pursuant 
to the statute involved, Section 192, Title 2, U. S. Code, 
would be punishment for not more than one refusal. ,, 
U. S. v. Yukio Abe , Crim. No. 10,335 (Nov. 17, 1950). 

Accordingly, the District Gsurt of Hawaii refused to dis¬ 
miss the indictments on the ground of duplicity, and de¬ 
ferred ruling on the motion to dismiss until after a trial on 
the general issue. 

Two recent State cases, Fawick Airflex Co. v. U.E.R. & 
M.W.A., (1950) 92 N. E.(2d) 436 (Ohio) and People ex 
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rel Amarante v. McDoimell, (1950) 100 N. Y. S. (2d) 463, 
considered a charge of separate contempts for refusal to 
answer a series of questions. Both courts held that only one 
contempt was committed and the defendant could receive 
only the maximum penalty for one contempt after convic¬ 
tion. In the Fawick case, the court rationalized the prob¬ 
lem as follow’s: 

“As heretofore noted in this opinion, the appellant 
was found guilty of three separate acts of contempt 
based upon his refusal to answer three separate 
352 questions. 

It appears to the members of this court that the 
questions were of such character that they should be 
treated as an inquiry into but one single subject. The 
first question asked the witness directly was whether 
he was a member of the Communist Party. When he 
refused to answer, other questions were then asked, 
which, if answered in the affirmative, would have es¬ 
tablished an inference that he w^as such a member. In 
fact, the entire inquiry was directed toward the estab¬ 
lishment of but one fact. The witness’ refusal to an¬ 
swer the three questions under discussion constituted, 
in the opinion of the members of this court, but a single 
contempt, for the reason that they all had to do with 
the same subject matter.” 

The New York court considered the problem in the same 
light, saying: 

“The question then presents itself as to whether or 
not by refusing to answer seven questions relating to 
the same subject matter the relator was guilty of seven 
separate and distinct contempts. If this question be 
answered in the negative, then the County Judge acted 
in excess of the jurisdiction conferred upon him in 
sentencing the relator to a term in excess of the maxi¬ 
mum provided by law for a criminal contempt. 

The court is of the opinion that the relator committed 
but one contempt. To hold otherwise would enable a 
prosecutor to ask an unlimited number of questions 
concerning the same subject matter or even to ask the 
same question in various forms, with the net result that 
a witness might be incarcerated for the balance of his 
fife.” 
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The New York statute on contempt is the Judiciary Law 
Section 750, which reads: 

“A court of record has power to punish for a criminal 
contempt a person guilty of either of the following 
acts, and no others: 

* * * 5. Contumacious and unlawful refusal to be 
sworn; or, after being sworn, to answer any legal and 
proper interrogatory.” (Emphasis supplied) 

Title 2, U. S. Code 192, supra, uses the word “any” in the 
same sense as the New York statute, yet the indictment in 
the Amarante case was not held defective for duplicity. 
The court in these two cases obviously directed their con¬ 
cept of the singleness of the offense to the imposition of 
the penalty. 

In Trunibo v. U. S., supra, the indictment was in 
353 two counts consisting of two separate questions 
which defendant had refused to answer. The court, 
at page 169, said, referring to two defendants, Lawson and 
Trumbo: “Both trials resulted in convictions and the im¬ 
position of the maximum sentence allowed by 2 U. S. C. 192 
of one year and $1,000 fine”. The court without discussing 
the problem obviously approved conviction under the two 
count indictment and also imposed a sentence of the maxi¬ 
mum penalty for a single contempt. That decision is binding 
upon this Court, and it is also well supported as pointed 
out by the foregoing discussion. 

The counts involved in the several indictments under 
consideration consist of questions which apparently on 
their face were directed to one single line of inquiry which 
was the specific phase of inquiry then being considered by 
the Committee. As noted previously, each question requires 
proof of a different fact; therefore, the questions must be 
set out in different counts. This being so, the indictments 
are not duplicitous. Proof which would sustain any single 
count will sustain a conviction for contempt as charged. 
The question of double jeopardy will arise only if a defen¬ 
dant is sentenced on more than one count. Since only one 
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contempt is charged in each indictment, the rationale of the 
decisions discussed above would seem to limit the sentence 
to a maximum penalty for one contempt. The objection is 
academic and premature at this stage, however, but may be 
raised if a sentence for more than one refusal is imposed. 

Counsel have also argued that the claim of protection 
against self-incrimination embodied in the Fifth Amend¬ 
ment entitles a witness before a Congressional committee 
to an immunity which will support a dismissal of an indict¬ 
ment charging violation of 2 U. S. C. 192 prior to a trial 
of the general issue. This contention raises a procedural 
question, the solution to 'which requires a consideration of 
the preliminary facts, which must be established as a 
matter of law to support the granting of such a 
354 motion. 

The necessity for the right of a legislature to con¬ 
duct inquiries as an aid to the legislative process is more 
critical now than at any time in the history of the world. 
The complexities of our present economy, the attempts of 
modem statesmen to achieve international unity and the 
recurrence of the concept of a balance of pcwer throughout 
the world render any single group of men incompetent to 
deal with the legislative process without the aid of detailed 
inquiries into the fields of prospective legislative control. 
Such responsibility as falls on the members of our legisla¬ 
tures, demands the authority to compel disclosures of per¬ 
tinent information relative to the requirements of the law 
making process. 

In the formation of the Constitution of the United States, 
the citizens of the several states were anxious that their 
individual liberties, so recently gained by the American 
Revolution and which they had protested to the imperial 
heads of England, should not be lost in the untried Federal 
Government which the Constitution established. Accord¬ 
ingly, the first ten amendments were voted at the outset of 
the ratification of the Constitution, and they apply strictly 
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to the Federal Government. The Fifth Amendment de¬ 
clares : 

“No person shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia when in ac¬ 
tual service, in time of war or public danger; nor shall 
any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled, 
in any criminal case, to be a witness against himself, 
nor be deprived of life, liberty or property, without 
due process of law, nor shall private property be 
taken for public use without just compensation. , ’ (Em¬ 
phasis supplied) 

In the early stages of the development of the common law, 
a defendant in a criminal case was not permitted to testify 
nor be represented in court by counsel. When one further 
considers that the grand jurors were persons who had ac¬ 
tual knowledge of commission of crimes in their lo- 
355 cality and were assembled in advance of the king’s 
justices, then moving in circuits, one can understand 
the reluctance of the American colonists to permit the 
Federal Government to compel a defendant in a criminal 
case to give testimony against himself. It was anciently 
established that no person should be compelled to give tes¬ 
timony against himself. This came about as orderly pro¬ 
gression of the growth of criminal procedure as a part of 
the common law. However, it appears to be of a more re¬ 
cent origin than the next point to be discussed insofar as 
the ratification of the Constitution was concerned. 

Growing up with the development in the criminal law, 
but ancient by many years, was the proposition that there 
was an inherent right in Government to subpoena and in- 
quirie of citizens concerning activities for which legislation 
was necessary. This information was then, as it is now, 
vital to the legislative process. The earliest instances of 
punishment visited by the House of Commons upon con¬ 
tumacious and prevaricating witnesses summoned before 
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Parliamentary inquiries related to disputed elections. The 
earliest recorded instance appears in the year 1586. Later, 
in 1604, in Sir Francis Godwin’s case, where Parliament 
was inquiring into election irregularities, it was stated: 
“Power given in that Case to send for an Officer, and to 
view and search any Record or other thing of that kind, 
which may help their Knowledge or Memory in this partic¬ 
ular Service”. On June 4, 1621, Randolph Davenport was 
imprisoned for misinforming a committee before whom he 
was called as a witness. There -was a Parliamentary inves¬ 
tigation in 168S into the conduct of the war in Ireland. 
There also appears to have been legislative power as early 
as 1789 in the American colonies, and it was well en¬ 
trenched when the Constitution was ratified. Undoubtedly 
the framers had its ancient origin in mind as it laid the 
framework of the American Federal Government. 

These two streams of social control flowed parallel 
356 to each other in their development through the cen¬ 
turies. This development has been the subject of 
careful study by many scholars, and is thoroughly dis¬ 
cussed in Landis, Constitutional Limitations on the Con¬ 
gressional Power of Investigation, 40 Harvard Law Review 
153 (1926). It is now -well established that Congress has the 
power to compel pertinent disclosures. McGrain v. Daugh¬ 
erty, (1927) 273 U. S. 135; also that a Congressional in¬ 
quiry may be as broad as the legislative purpose requires 
Townsend v. United States, (1938 ) 95 F.(2d) 352; and that 
a legislative purpose 'will be presumed in authorizing a 
Congressional investigation. In re Chapman, (1897) 166 
U. S. 661. The pertinency of the evidence is not determined 
by its probative value, and like the question of relevancy 
in a trial, it is a question of law; but the witness may be 
punished if he mistakes the law, since the issue of good 
faith is not involved. Sinclair v. U. S., (1929) 279 U. S. 
263. The witness of course must be properly before the 
committee either by reason of service of process or by 
voluntary appearance. The procedure before the commit- 
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tee is informal, but precedent has fully established the prac¬ 
tice of informing a witness of his rights of immunity at 
the hearing. A claim of immunity under the Fifth Amend¬ 
ment is personal to the witness. Brown v. Walker, (1896) 
161U. S. 591. 

If there has been any doubt that the Fifth Amendment 
applies to testimony before Congressional committees, it 
has been dispelled by many decisions, and in fact, was rec¬ 
ognized by Congress itself in 1857 when it enacted an im¬ 
munity statute, 11 Stat. 155, from which R. S. 859, codified 
in 18 U. S. C. 3486, stems. It provides: 

“No testimony given by a witness before either House, 
or before any committee of either House, or before any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall he used 
as evidence in any criminal proceeding against him in 
any court, except in a prosecution for perjury 
357 committed in giving such testimony. But an 
official paper or record produced by him is not with¬ 
in the said privilege.” (Emphasis supplied) 

The avowed purpose of that Act was to “enforce the at¬ 
tendance of witnesses * * * and to compel them to discover 
testimony”. Congress thus sought to compel testimony 
which might be protected by the Fifth Amendment by 
granting the immunity of R. S. 859. To this day that sec¬ 
tion remains virtually as enacted as 18 U. S. C. 3486, un¬ 
tested by Court decision although relegated to a doubtful 
status by U. S. v. Bryan, (1950) 339 U. S. 323. In that case 
the court considered 859 by analogy to R. S. 860, a statute 
identical in all material respects with R. S. 859, and which 
was considered in Counselman v. Hitchcock, (1892) 142 U. 
S. 547. The court in this latter case held that R. S. 860 was 
not an adequate substitute for the protection of the Fifth 
Amendment regarding self-incrimination. In 17. S. v. 
Bryan, supra, Mr. Chief Justice Vinson, speaking for the 
majority of the Court, went beyond the issues involved to 
indicate that R. S. 859 is no more of a substitute than was 
R. S. 860. The Congress repealed R. S. 860 in 1910. 
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On the other hand, immunity statutes have been enacted 
in regard to administrative hearings which do afford an 
adequate substitute for the Fifth Amendment. In U. S. v. 
Eisele, (1943) 52 F. Supp. 105, decided by Judge Pine of 
this District Court, a prosecution was barred because of 
testimony given under the immunity of 15 U. S. C. 77v. (c). 
Similarly, in Smith v. U. S., (1949) 337 U. S. 137, a prose¬ 
cution w r as barred by the immunity of 49 U. S. C. 46. The 
tw'o immunity statutes cited above contain the words “no 
person shall be prosecuted for or on account of any trans¬ 
action, matter or thing, concerning which he may testify”. 
This remission of responsibility for criminal acts met the 
absolute test of the constitutional provision against self- 
incrimination as early as Brown v. Walker, supra, and as 
recently as Smith v. U. S., supra. This type of im- 
358 munity statute is clearly broader than the phrase, 
“no testimony given by a witness” which is used in 
R. S. 859. There is no doubt that Congress can elicit self-in¬ 
criminating testimony from a witness provided the witness 
is offered, in exchange, an immunity from prosecution 
which is as broad as the Fifth Amendment. 

An exhaustive review of cases which require the immun¬ 
ity statute to be as broad as the protection of the Fifth 
Amendment is contained in 118 A. L. R. 605. It should also 
be noted that the Fifth Amendment does not give immunity 
against a State prosecution, as it does against a Federal 
prosecution. U. S. v. Murdock, (1931) 284 U. S'. 141. 

Questions wrhich do not, on their face, require incriminat¬ 
ing answers necessitate placing the burden of proof on the 
witness to show he had substantial reason to believe they 
demand answers tending to incriminate him. Counselman 
v. Hitchcock, supra; U. S. v. Rosen, (1949) 174 F.(2d) 187, 
cert. den. 338 U. S. 851. Several recent cases have identified 
specific types of questions as per se calling for incriminat¬ 
ing answers. Alexander v. U. S., supra; Kasinowitz v. U. S., 
supra; Blau v. U. S., 19 Law Week 4062 (Dec. 11, 1950). 
The Alexander case points out that a question such as “Do 
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you know John Doe!” while not necessarily calling for an 
incriminating answer, will be held as incriminatory in 
character upon a showing that any connection with John 
Doe will subject the witness to a criminal charge of any 
sort. In addition, the Court is required to take the ques¬ 
tion in its setting, including other questions asked of the 
witness. TJ. S. v. Weisman, (1940) 111 F. (2d) 260. The 
witness must specifically claim his privilege under the Fifth 
Amendment, not merely decline to answer the question. 
Arbitrary or fanciful claims of privilege, however, will not 
be sustained. 

It is clear by now that numerous aspects of the proceed¬ 
ings must be proved to the Court to allow the Court 
359 to intelligently decide the issues which may well re¬ 
solve themselves into questions of law. For example, 
the use of newspaper clippings has been sanctioned as ad¬ 
missible to show a reasonable apprehension of incrimination 
(Alexander v. TJ. S., supra; TJ. S. v. Weisman, supra), yet 
this type of evidence must be received with caution. It 
will certainly not be noticed judicially but must be intro¬ 
duced subject to objections as to relevancy, authenticity 
and the usual objections to documentary evidence. On a 
pre-trial motion to dismiss, similar to the motions pre¬ 
sented in the cases under consideration here, Judge Caffey 
of the United States District Court for the Southern Dis¬ 
trict of New York ruled that the procedure in the resolution 
directing the certification of a case under 2 U. S. C. 192 to 
the United States Attorney would not be considered on a 
motion to dismiss, but would be reserved as a matter of 
defense at the trial. His opinion is reported in U. 8. v. 
Josephs on, (1947) 74 F. Supp. 958, affirmed, in an opinion 
which did not discuss this point, 165 F.(2d) 82, cert den. 
333 U. S. 838. It should also be noted that the U. S. Dis¬ 
trict Court for the District of Hawaii in the case of TJ. S. 
v. Yukio Abe, Crim. No. 10,335 (Nov. 17, 1950), took cog¬ 
nizance of these problems in deferring a ruling on a motion 
to dismiss identical to those presented here until the trial 


of the general issue. Nothing but confusion would result 
from trying these cases in a piecemeal manner. These 
several motions to dismiss may undoubtedly be raised with 
propriety during the course of the trial when there is suffi¬ 
cient evidence before the Court to show the incriminating 
characteristics of the answers as well as the proper claim of 
immunity. However, the Court is not in a position to re¬ 
solve the issues as a question of law at the present stage of 
the proceedings, and the several motions to dismiss are 
accordingly overruled. 


January 31, 1951 


James R. Kirkland 
Judge 
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Filed Feb 26 1951 


Praecipe. 

Deft, hereby waives his right to a trial by jury and re 
quests a trial by Court. 

Thomas Quinn 

Allan R. Rosenberg 
1741 K St. N.W. 

David Scribner 
11 E. 51 St. 

Attorneys for Defendant 

Consented to: 

Charles B. Murray 
Asst. U. S. Atty. 

Approved: 

James R. Kirkland 
Judge 

Dated Feb. 26,1951 
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361 Filed Feb 26 1951 * 

Jury Verdict. 

On this 26th day of February, 1951, came the attorney of 
the United States; the defendant in proper person and by 
his attorneys, David Scribner and Alan Rosenberg; where¬ 
upon the defendant waives trial by jury and the attorney 
of the United States consenting thereto, and with the ap¬ 
proval of the Court, the trial proceeds. 

It is adjudged by the Court that the defendant is Guilty 
as indicted; and thereupon it is ordered by the Court that 
the defendant be committed to the District Jail. 

By direction of 

James R. Kirkland 
Presiding Judge 
Criminal Court # 4 

Harry M. Hull, Clerk 

By Ocsar Altshuler 
Deputy Clerk 

Present: 

United States Attorney 

By Charles Murray 
Assistant United States Attorney 

M. A. Deeds 
Official Reporter 


362 Filed Feb 27 1951 

Motion in Arrest of Judgment. 

Defendant moves the Court to arrest judgment herein on 
the ground that the indictment does not charge an offense; 
that the Court has no jurisdiction over the subject matter; 
that there was no duly created Sub-Committee of the House 
Committee on Un-American Activities as alleged in the in- 
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dictment, and for all the reasons heretofore nrged in De¬ 
fendant’s Motion to Dismiss, filed February 26, 1951. 

By his Attorneys, 

David Scribner 
11 East 51st Street 
New York 22, N. Y. 

Allan R. Rosenberg 
1741 K Street, N.W. 
Washington, D. C. 

Dated: February 26,1951 

363 Filed Feb 27 1951 

Motion for New Trial. 

Defendant moves the Court to grant him a new trial for 
the reasons urged in defendant’s Motion to Dismiss, Mo¬ 
tion for Judgment of Acquittal, and Motion in Arrest of 
Judgment, all of which motions are hereby renewed. 

By his Attorneys, 

David Scribner 
11 East 51st Street 
New York 22, N. Y. 

Allan R. Rosenberg 
1741 K Street, N.W. 
Washington, D. C. 


Dated: February 26,1951 
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[Government Exhibit No. 1 is the same document as 
Quinn Exhibit No. 1.] 


506 Filed May 211951 

Judgment and Commitment. 

On this 18th day of May, 1951, came the attorney for the 
government and the defendant appeared in person and by 
counsel, Allan R. Rosenberg and David Scribner, 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a finding of guilty of the 
offense of Vio. Sec. 192, Title 2, U. S. Code, as charged 
and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Six (6) 
months, and to pay a fine of ($500.00) five hundred dollars. 

It Is Adjudged that the said defendant be further im¬ 
prisoned until payment of said fine or until otherwise dis¬ 
charged as provided by law. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy serve as the 
commitment of the defendant. 

James R. Kirkland, 

United States District Judge. 

By... 

Deputy Clerk. 

(Signed) Harry M. Hull 
Clerk. 
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Criminal Docket. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Criminal No. 1744-’50 
United States 


v. 

Thomas Quinn 

Attorneys: 

U. S. Attorney 

Alan Rosenberg and David Scribner 
Charge: 

Vio. Sec. 192, Title 2, U. S. Code 
Bond: 

1. $1500 M. E. 0 ’Connor 
G. J. No. Orig. 

Date Proceedings 

1950 

Nov 20 Presentment and Indictment filed (1 count) 

22 Bond fixed by the Court at $1500.00. Tamm, J. 

24 Arraigned, Plea Not Guilty entered; 25 days, etc. 
Attorney Alan Rosenberg present, appearance 
entered, filed. Matthews, J. Cert, filed 
11/27/50 

24 Recognizance $1500.00 taken with Margaret E. 
O’Connor, surety filed. 

Dee 19 Defendant’s motion to dismiss indictment and for 
other appropriate relief and points and author¬ 
ities in support thereof, filed. 

Affidavit of Albert J. Fitzgerald, filed. 

Affidavits (2) of David Scribner, filed. 

Affidavit of Thomas Quinn, filed. 

Exhibits 1 thru 7, filed. 
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Date Proceedings 

1951 

Jan 12 Motion to Strike Certain Documents Filed in Sup¬ 
port of Motion to Dismiss, filed. 

Memorandum of Authorities in Support of Gov¬ 
ernment’s motion to Strike Certain Documents, 
filed. 

Memorandum of Authorities in Opposition to Mo¬ 
tion to Dismiss Indictment and for Other Ap¬ 
propriate Relief ; filed. 

19 Defendant’s supplemental affidavit in support of 
motion to dismiss indictment on the ground 
that the Grand Jury was illegally constituted 
and exhibits 1, 2, 3, 4, 5, 6, 7, 8, filed. 

509 Supplemental Page No. 1 

Jan 19 Government’s motion to strike certain documents 
filed in support of motion to dismiss granted. 

Order striking affidavits and exhibits filed. Kirk¬ 
land, J. 

Motion to dismiss indictment argued and sub¬ 
mitted. 

Supplemental Affidavit in support of motion to 
dismiss indictment on the ground that the 
Grand Jury was illegally constituted, stricken. 
Kirkland, J. Attorneys Alan Kosenberg and 
David Scribner present. 

26 Motion of defendant to dismiss indictment here¬ 
tofore argued and submitted, Denied. 

Order and Opinion, filed. Kirkland, J. (N) 

31 Opinion re: Motion to dismiss, filed. Kirkland, 
J. (N) 

Feb 26 With consent of U. S. Attorney and approval of 
the Court; Defendant waives his right to trial 
by jury; Waiver of trial by jury filed; 
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Trial by Court begun: 

Date Proceedings 

Finding: Defendant guilty as indicted; Cert, 
filed. 

Sentenced to Imprisonment for a period of Four 
(4) months to Twelve (12) months and to pay 
a fine of One Thousand ($1,000.00) Dollars; 
(J. I.) Defendant committed to District of 
Columbia Jail. Commitment issued. Attor¬ 
neys David Scribner, Alan Rosenberg present. 
Kirkland, J. 

27 Defendant’s motion in arrest of judgment, filed. 
Motion for New Trial, filed. 

Notice of Appeal, filed. Clerk’s Fee $5.00 paid. 
Recognizance on Appeal $1500.00 fixed by Court; 
Kirkland, J. 

Recognizance on Appeal $1500.00 taken with Mar¬ 
garet E. O’Connor, surety, filed. 

Stipulation designation Record on Appeal, filed. 
27 Motion to transmit original records and exhibits 
to Court of Appeals, filed. 

Order granting motion to transmit original rec¬ 
ords and exhibits to Court of Appeals, filed. 
Kirkland, J. 

Motion for new trial and Motion in Arrest of 
Judgment Heard and Denied. Kirkland, J. 
Cert, filed. 

Judgment and Commitment of 2/26/51, filed. 
Kirkland, J. 

Order vacating judgment and commitment of 
2/26/51 (4 mos. to 12 mos. and to pay a fine 
of $1,000.00), filed. Kirkland, J. 

Sentenced to Imprisonment for a period of One 
(1) year and to pay a fine of Five Hundred 
($500.00) Dollars. 

Defendant remanded to the District of Colum¬ 
bia Jail. 
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Date Proceedings 

510 Supplemental Page No. 2 

Feb 27 Attorneys David Scribner and Alan Rosenberg 
present. Kirkland, J. 

28 Judgment and Commitment of 2/27/51, filed. 

Kirkland, J. 

Order: Judgment and Commitment of 2/27/51, 
vacated; order of 2/27/51 (vacating judgment 
and commitment of 2/26/51) vacated; Filed. 
Attorney Alan Rosenberg present. Ktrk - 
iand, J. 

Mar 9 Notice of Appeal, filed. 

Clerks Fee $5.00 paid and credited to U. S. 

16 Defendant’s Designation of Record, filed. 

29 Transcript of Proceedings Pages 1-18 and 1-133, 

filed. 

Apr 2 Government’s Exhibit No. 1, filed. 

4 Stipulation for extending time for filing and dock¬ 
eting record on appeal, filed. 

Order extending time for the filing and docketing 
of the records on appeal until May 11, 1951, 
filed. Kirkland, J. 

12 Cost for preparing record on appeal. Clerk’s 
Fee $1.55. 

Praecipe changing address of Attorney Allan R. 
Rosenberg to: 707-711 Columbian Bldg., filed. 
May 14 Mandate from the U. S. Court of Appeals for the 
District of Columbia Circuit Dismissing the 
appeal without prejudice, filed. 

18 Judgment of 2/26/51 vacated and set aside. 

Sentenced to Imprisonment for a period of Six 
(6) months and to pay a fine of Five Hundred 
($500.00) Dollars; to be committed until pay¬ 
ment of fine; (J. I.) 

Defendant remains on bond, pending appeal; 
Attorneys Alan Rosenberg, David Scribner 
present. Kirkland, J. 
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Date Proceedings 

19 Notice of Appeal, filed. Clerk’s Fee $5.00 paid 
and credited to United States. 

21 Judgment and commitment of 5/18/51, filed. 
Kirkland, J. 

Order of May 18, 1951 vacating judgment and 
commitment, filed. Kirkland, J. 

24 Defendant’s motion to transmit original records 
and exhibits to Court of Appeals, filed. 

May 25 Order granting defendant’s motion to transmit 
original records and exhibits to the U. S. Court 
of Appeals for the District of Columbia Circuit, 
in connection with defendant’s appeal from the 
Judgment of this Court entered 5-18-51, filed. 

June 4 Transcript of Proceedings, Pages 1-4 filed. 

June 5 Stipulation designating record on appeal, filed. 
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n. 

TESTIMONY AND PROCEEDINGS. 

1 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 

Criminal No. 1744-50 
United States of America 
v. 

Thomas Quinn, Defendant. 

Washington, D. C., 
February 26, 1951. 

The above-entitled action came on for hearing on the 
merits before Honorable James R. Kirkland, United 
States District Judge, at 11:30 a.m. 

Appearances: 

In behalf of the United States: 

Charles B. Murray, Assistant United States At¬ 
torney. 

In behalf of the defendant: 

•»» **T'v VJ'.y' I 

David Scribner, Esq., and Allan R. Rosenberg, Esq. 


3 PROCEEDINGS 

The Court: There is before the Court this morning the 
case of the United States vs. Thomas Quinn, Criminal No. 
1744-50. Are both sides ready to proceed? 

Mr. Scribner: May I respectfully make an application at 
this time to the Court? This morning, as Your Honor 
probably knows, Judge Letts in this district found one of 
the defendants involved in these contempt proceedings 
guilty and he was committed pending sentence. 

At this time, I am right in the midst of trying to draw 
up the necessary papers for an application for a writ of 
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habeas corpus in respect to bail pending sentence. More¬ 
over, last week we had the case of the United States vs. 
Thomas J. Fitzpatrick; we took evidence in that case be¬ 
fore Judge Morris in this district. Judge Morris said that 
he would hear argument in that case from counsel on Tues¬ 
day afternoon, that is tomorrow afternoon. 

This case is more or less related to the Fitzpatrick case 
in that, as will appear from the evidence as we go along, 
Mr. Quinn, the defendant here, referrd back to the record 
in the Fitzpatrick case in relation to the assertion of the 
privilege. 

With that as a preface, I respectfully ask this Court for 
a continuance of this matter until Thursday morning. Our 
schedule is as follows in these cases: Tomorrow 
4 afternoon we have the argument before Judge Morris 
on the Fitzpatrick case; on Wednesday we have the 
trial in the case of the United States vs. Matles. 

I am certain that if this were continued until Thursday, 
we will be able to maintain the schedule that apparently 
Judge Laws wanted retained in setting these cases down 
the way he did before the respective judges, and I respect¬ 
fully urge on this Court that we be given the opportunity 
to, first, work on the question of bail for one; and for two, 
to go into the Fitzpatrick case which is very directly re¬ 
lated to this case. 

I am somewhat embarrassed in these proceedings be¬ 
cause of the schedule of cases in that even the very nature 
of the evidence that I would produce depends in some in¬ 
stances on prior rulings of the Courts here which are held 
within two days of each other, then trials which are held 
within two days of each other. 

May I again respectfully urge that we continue this case 
until Thursday. 

The Court: The matter of continuance, of course, re¬ 
sides within the Court. This particular case, to the Court’s 
knowledge, has been set for more than two weeks. I can¬ 
not see how it depends on the record of other cases. It 
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appears not to be a long case. I will be very happy to ac¬ 
commodate counsel, sit late today, sit tonight, if nec- 

5 essary, and I will now formally overrule the motion. 

Are you gentlemen ready to proceed? Is Thomas 
Quinn in Court? 

Mr. Scribner: Yes. 

The Court: Very well. I believe originally that there 
was a demand of a jury trial and counsel had sent word 
ahead that they intend to waive that; has that been done? 

Mr. Scribner: Yes, indeed. I was just about to write 
out now a written waiver unless there is a form prepared. 
I can do that in a moment. 

The Court: How close to completion is your form? 

Mr. Scribner: It will take me about three minutes to 
do it. 

The Court: Here is a praecipe you can use, which both 
counsel must sign and the defendant himself, as well. 

(Counsel and the defendant signed the praecipe.) 

The Court: You gentlemen may proceed. 

Mr. Murray: May I make a brief opening statement, if 
the Court please? 

The Court: You can make it brief, if you will, because 
I spent the weekend looking at the pleadings in the matter 
and the record in the cause. 

Mr. Murray: Yes, sir. As Your Honor will have ob¬ 
served, the indictment contains only one count on charges 
that the defendant refused to answer a pertinent 

6 question when he appeared before a sub-committee 
of the Committee on Un-American Activities of the 

House of Representatives in this District on August 11, 
1949. 

The one question that he was asked was whether he was 
or ever had been a member of the Communist Party. That 
is, of course, we concede an incriminating—could be an 
incriminating question, could call for an incriminating 
answer. 
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The Government anticipates that the defense in this case 
will be that the defendant rightfully refused to answer this 
question in that he claimed his right to be excused from 
answering it on the ground that it might tend to incrim¬ 
inate him which would be violative of his protection under 
the Fifth Amendment. The Government will take the 
position that when he appeared as a witness and when he 
did refuse, he did not assert his claim against such incrim¬ 
ination but based it upon another and invalid reason, that 
is, that the Committee had no right to ask the question. 

Mr. Quinn, when he answered the question, in addition 
to what little he said, additionally adopted in full what a 
previous witness, Thomas J. Fitzpatrick, had said in re¬ 
gard to why he was not answering questions, when Mr. 
Fitzpatrick appeared the day before. 

It would seem necessary, therefore, in presenting our 
evidence to call the Court’s attention to what Mr. Fitz¬ 
patrick said. 

7 We have just one witness, if the Court please, Mr. 

Tavenner, the counsel for the Committee. 

The Court: Does counsel for the defendant desire to 
make an opening statement? 

Mr. Scribner: Just a word or two. We will show T , first, 
there vras an assertion of the privilege against self-incrim¬ 
ination by the adoption by the defendant of the statements 
made by Mr. Fitzpatrick, who, in turn, we claim asserted 
the privilege against self-incrimination. 

The question itself, moreover, which appears as the 
count in the indictment, as Your Honor indicated in the 
motions to dismiss, is the kind of question which would be 
incriminating per se, that is, the answer to it might be in¬ 
criminating per se. 

Moreover, we say that there was, and the record will 
show that there was, reasonable cause for apprehension 
and as we develop this matter, I am sure that Your Honor 
will agree that the defendant should be acquitted under 
the circumstances. 
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The Court: Very well. Call your witness, I understand 
you have only one witness. 

Mr. Murray: That is right, Your Honor. 

The Court: Does either side require the rule on wit¬ 
nesses? 

Mr. Scribner: No, sir. 

8 Mr. Murray: We have not been. 

The Court: I understand both sides waive the rule 
on witnesses. 

Mr. Scribner: That is true. 

Thereupon Frank S. Tavenner was called as a witness on 
behalf of the Government and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Murray: 

Q. Mr. Tavenner, will you state to the Court your full 
name, please? A. Frank S. Tavenner. 

Q. And will you spell the last name? A. T-a-v-e-n-n-e-r. 
Q. Mr. Tavenner, are you an attorney-at-law? A. I am. 
Q. And a member of what Bar? A. The Virginia Bar. 
Q. Will you state what official position you held in Vir¬ 
ginia? A. I was Assistant United States Attorney for the 
Western District of Virginia with headquarters at Roanoke, 
Virginia, from 1933 until 1940, at which time I be- 

9 came United States Attorney and served in that ca¬ 
pacity in the Western District of Virginia until July 

31, 1948; with the exception of two and a half years at the 
end of that period when I was on loan to the International 
Prosecution Section in Japan, on loan to the Army. 

Q. Now, what is your position, Mr. Tavenner? A. I am 
now counsel for the Committee on Un-American Activities 
of the House of Representatives. 

Q. And have been since what date? A. May 1,1949. 

Q. Did you conduct the interrogation of the defendant 
here, Mr. Quinn, when he appeared as a witness before that 
Committee? A. I did. 
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Mr. Murray: If the Court please, I am permitted to say 
that it is stipulated that the printed transcript of the hear¬ 
ings is an accurate transcript of what occurred, and per¬ 
haps I should have the copy here identified by exhibit num¬ 
ber. 

The Court: Yes, I think it is in order. 

Mr. Murray: Government Exhibit No. 1. 

(Hearings regarding Communist infiltration of labor 
unions—Part 1, August 9, 10 and 11, 1949, was marked 
Government Exhibit No. 1 for identification.) 

The Court: May I ask counsel does that accord with the 
understanding that a copy of the record of the hear- 
10 ings before the Committee on Un-American Activi¬ 
ties of the House of Representatives, 81st Congress, 
First Session, covering the dates August 9,10 and 11,1949, 
and printed for the use of the Committee on Un-American 
Activities, will be received in evidence under an oral stipu¬ 
lation of counsel that the matter there printed does contain 
an accurate transcript of the testimony that was given on 
the date of August 11, 1949, by the defendant at the Bar, 
Thomas Quinn. Is that correct? 

Mr. Scribner: We so stipulate. 

The Court: Very well. 

(Government Exhibit No. 1 for Identification was re¬ 
ceived in evidence.) 

By Mr. Murray: 

Q. Mr. Tavenner, the record on page 633 of Government 
Exhibit No. 1, being the printed transcript of this and other 
hearings of around that date, shows that this hearing oc¬ 
curred on Thursday, August 11, 1949, beginning at 10:50 
a.m. in Room 226, Old House Office Building. Is that where 
it did happen? A. Yes, that is correct. 

Q. That is located in the District of Columbia, correct? 
A. Yes, sir. 
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Q. It further recites that Mr. Wood said let the Com¬ 
mittee be in order, the hearing is being conducted today by 
a subcommittee: Messrs. Walter, Harrison, Velde, and 
Wood. 

11 At that time, were those gentlemen members of 
the Committee and was Mr. Wood Chairman of it? 

A. That is correct. 

Q. How many members were there in the full committee, 
Mr. Tavenner? A. There were nine members of the Com¬ 
mittee, one of whom was inactive at that time. 

Q. At the time Chairman Wood made the statement which 
I have read that the Committee which he named of four 
individuals, was conducting the hearing, was the defendant 
present? A. He was. 

Q. The record later on indicates that he had counsel 
available; he said he had counsel available. Did any attor¬ 
ney appear for him there formally, to your recollection? 
A. My recollection is that counsel did not appear formally 
at the witness table. 

Q. When Chairman Wood announced that the hearing 
would be conducted by the subcommittee, was any point 
made by the defendant or anybody on his behalf, or was 
any point made by anyone present then or later in that 
hearing as to the validity of the subcommittee or its right 
to sit as announced? 

Mr. Scribner: May I respectfully urge an objection at 
this time to the question on the ground that it is wholly 
immaterial as to whether or not there was such ob- 

12 jection or comment made. 

The Court: I will overrule you and permit the 
question in view of the situations we had in the case of 
Bryan vs. United States, Trumbo vs. United States, and 
others. 

You may answer, Mr. Witness. 

The Witness: No, sir. 

The Court: May I ask you at this point before I forget, 
you mentioned one member of the Committee was inactive. 
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Will you tell us, please, in what sense he was inactive, 
health, assignment to another committee, or what degree 
he was inactive? 

The Witness: He was no longer actively sitting as a 
member of the Congress and was not in Washington. 

Mr. Murray: It might help the Court if you give his 
name. 

The Witness: Parnell Thomas. 

The Court: I see. Now, Mr. Murray was asking you 
about the counsel. Do you have any recollection counsel 
was present with defendant-at the Bar; was any reference 
made to counsel? 

The Witness: I recall having asked the witness the 
question of whether or not he was represented by counsel 
and his reply was to the effect counsel was close at hand 
and could be reached if there were any necessity for do¬ 
ing so. 

The Court: Did he indicate how close at hand that coun¬ 
sel was, whether within the city, the building, the 
13 hearing room, or where he was? 

The Witness: No language was used that would 
indicate where he was. It was a matter of inference only. 

The Court: Very well. You may continue. 

By Mr. Murray: 

Q. Did you at that time know Mr. Scribner? A. I did. 

Q. Do you recall whether he was in the Committee room 
at the time of this particular appearance of Mr. Quinn as 
a witness? A. I saw Mr. Scribner in the hearing room 
several times when I happened to look up during the course 
of the taking of the testimony of various witnesses. I 
would be unable to definitely state the moment that I ob¬ 
served him there, though he did appear, I believe, at the 
afternoon session at the witness table with another witness. 

Mr. Murray: I propose now, if the Court please, to read 
the proceedings beginning with the interrogation of Mr. 
Quinn. 
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The Court: Very well, it is in order and you may do so. 
Mr. Murray: The reading will begin at Page 633 of the 
printed pamphlet identified in this case as Government 
Exhibit No. 1: 

“Mr. Tavenner. Mr. Quinn, are yon represented 

14 by counsel?” 

The Court: I think it begins actually before that; 
is there a showing the witness was sworn? 

Mr. Murray: Yes, perhaps I had better go back. I 
thought I had read that, but believe I have not. 

“Mr. Wood. Let the committee be in order. 

“This hearing is being conducted today by a sub-com¬ 
mittee composed of Messrs. Walter, Harrison, Velde, and 
Wood. Mr. Walter, Mr. Harrison, and Mr. Wood are 
present. 

(Representative Velde enters.) 

“Mr. Wood. Also Mr. Velde is present. 

“Are you ready to proceed? 

“ Mr. Tavenner. Yes, sir. Mr. Thomas Quinn. 

“Mr. Wood. Will you hold up your right hand, please. 
You solemnly swear the evidence you give to this sub¬ 
committee will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

“Mr. Quinn. I do. 

“Mr. Wood. Have a seat.” 

I think I may say the stipulation, if the Court please, 
includes the stipulation the defendant at the Bar was the 
Mr. Quinn referred to here in the transcript of proceed¬ 
ings. 

Then, the title of the proceedings from then on: 
“Testimony of Thomas Quinn 

15 “Mr. Tavenner. Mr. Quinn, are you represented 
by counsel? 

“Mr. Quinn. I have counsel available. I don’t feel that 
I am on trial, but if the turn of events seems to indicate 
that, I may call for counsel. 
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“Mr. Tavenner. I merely mention it so that you may 
understand you have the right to consult counsel at any 
time you may desire in the course of your testimony. 

“Mr. Quinn. Thank you. 

“Mr. Tavenner. Will you please state your full name? 
“Mr. Quinn. Thomas Quinn.” 

Unless the Court prefers it otherwise, I thought I would 
just omit repeating the names, Your Honor. 

The Court: It is your pleasure. My own thought is to 
make the record complete by reading everything that ap¬ 
pears. 

Mr. Murray: Very well, sir. On page 634: 

“Mr. Tavenner. What is your place of residence? 

‘ ‘ Mr. Quinn. 201 Beach Street, East Pittsburgh. 

“Mr. Tavenner. When and where were you horn? 

“Mr. Quinn. Pittsburgh, Pa., August 10, 1917. 

‘ ‘ Mr. Tavenner. Do you appear here as a witness before 
the committee in pursuance to a subpoena served on you on 
August 3, 1949 ? 

“Mr. Quinn. Ido. 

15-A “Mr. Tavenner. Where are you presently em¬ 
ployed? 

“Mr. Quinn. I am presently employed by the Interna¬ 
tional Union of the United Electrical, Radio and Machine 
Workers. I am on leave of absence from the Westinghouse 
Electric Corp. 

16 “Mr. Tavenner. In what capacity are you em¬ 
ployed by the union? 

“Mr. Quinn. As a field organizer. 

“Mr. Tavenner. Is that a field organizer of the local, 
or of the national organization? 

“Mr. Quinn. The national organization. 

“Mr. Tavenner. Are you also a member of local 601? 
“Mr. Quinn. I am. 

“Mr. Tavenner. How long have you been a member? 
“Mr. Quinn. Since 1940. 
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“Mr. Tavenner. Will you please state for the record, in 
chronological order, the various positions that you have 
held in that union? 

“Mr. Quinn. In Local 601? 

“Mr. Tavenner. Yes. 

“Mr. Quinn. I was a section steward from 1944 to 1947. 

“Mr. Tavenner. Have you held any other positions than 
the one you have mentioned in the parent organization? 

“Mr. Quinn. I was a district representative working in 
District 6 from 1947 until 1949. 


“Mr. Tavenner. Do you hold any position in the Civil 
Rights Congress at the present time? 

“Mr. Quinn. I am chairman of the Western Penn- 
17 sylvania Civil Rights Congress. 

“Mr. Tavenner. Do you hold any posi tion in the 
East Pittsburgh sec tion ot the (joT Ymmrilkl. Party? 

“Mr. yuinii JNo; 1 don’t. 

“Mr. Tavenner. Are you now or have you ever been 
a member of the Communist Party? ” 

I may pause in the reading to call to the Court’s atten¬ 
tion, it is that question on which the count of the indictment 
is based. 

Resuming the reading: 

17-A “Mr. Quinn. I would like tn tradrA ft stafprppnt 


regard to a ques 


political beliefs, opinions, an 
‘‘pedfrre can be held secre 


. I feel that the 


tions of the American 



er the question? 


question. Before I ^njmswprJ-liP gnAgfimy T e honlr) lik e 
~To saY^thaTTiup port the p ositioiL-.takem bv Brother Fitz¬ 
patrick yesterdayT~ 

“Mr. wood: TSIl^OJCL-hear his statement yesterday? 

“Mr. Quinn. Yes; I did. -- 

“Mr. Wood. Doyou support it in its entirety? 







98 


“Mr. Quinn. In its entirety. 

“Mr. Wood. Is there anything else you want to add 
t o it? 

“Mr. Quinn. No; I don’t. 

“Mr. Wood. Will~you accept it as the expression 

18 o f your views, th en ? 

‘^Mr. Quinn. You may. I may add I feel I have 
no other choice in this matter, because the defense of the 
Constitution* I hol(Lsacred*l, .XldonJt-feeri~a m hiding be¬ 
hin d the Co nstit.utiQjybut in this rfnr •T-mr^fttnding 
it, de fending it^ as. small as- - 

“Mr. Wood. Having made that statement and sub¬ 
scribed to the sentiments expressed by the witness yester¬ 
day to whom you referred, will you now answer the ques¬ 
tion whether you are now or have ever been a member of 
the Communist Party? 

“Mr. Quinn. I hold that the Constitution holds sacred 
the rights of people— 

“Mr. Wood. You have stated your position. Having 
enunciated your sentiments and your position, will you 
now answer the question whether you are now or ever 
have been a member of the Communist Party, or do you 
decline to answer. 

“Mr. Quinn. I decline to discuss with the committee 
questions of that nature. 

“Mr. Wood. Proceed, Mr. Tavenner. 

“Mr. Tavenner. I believe in the light of that answer it 
is not necessary to ask you any further questions relating 
to those matters, so I will ask you this: Do you know Mr. 

James J. Matles? 

19 “Mr. Quinn. Yes. 

“Mr. Tavenner. What position does he hold in 
this union? 

“Mr. Quinn. He is director of organization. 

“Mr. Tavenner. For the parent organization? 

“Mr. Quinn. For the international union. 
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“Mr. Tavernier. And Mr. Julius Emspak, what posi¬ 
tion does he hold, do you know? 

“Mr. Quinn. Secretary-treasurer. 

“Mr. Tavenner. And Mr. James Lustig, what position 
does he hold? 

“Mr. Quinn. I don’t know Mr. James Lustig. 

“Mr. Wood. Spell it, Mr. Counsel. 

“Mr. Tavenner. L-u-s-t-i-g. 

“Mr. Quinn. I don’t know him. 

“Mr. Tavenner. I have no further questions. 

“Mr. Wood. Mr. Walter. 

“Mr. Walter. No questions. 

“Mr. Wood. Mr. Harrison. 

“Mr. Harrison. I have no questions. 

“Mr. Wood. Mr. Velde. 

“Mr. Velde. Are you acquainted with Mr. Steve Nelson? 

“Mr. Quinn. I am not. 

“Yesterday one of the Congressmen on the com- 
20 mittee made the statement that people brought down 
here were being given an opportunity to clear them¬ 
selves, as it were. I would like to say I don’t feel it is an 
opportunity to clear myself. I feel the opportunity I am 
given here is a choice of clearing myself at the price of 
assisting this committee and destroying the Constitution, 
and I could not join the committee in doing that. 

“Mr. Wood. You have made quite clear your position. 


El 


e, do not a 


forthrightness in stating it to us. 

Mr. yuimn— I thin k it is clear this hearing was called 
solely for the purpose of interfering with our election. 

“Mr. Wood. I concede you have the right to have 
that opinion. 

“Mr. Quinn. The Pittsburgh papers yesterday indicated 
that clearly. I would like to call attention to an article 
that appeared in the Pittsburgh Post-Gazette yesterday. 
It was written by Ingrid Jewell, who is sitting back here. 
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“Mr. Woods. There is nothing in the newspapers that 
emanates from this committee. 

“Mr. Quinn. The thing I wanted to point out— 
“Mr. Wood. You can’t charge against this committee 
or its activities anything a newspaper says, so I am 

21 not going to permit you to read into the record 
anything from a newspaper. 

“Mr. Quinn. Very well. 

“Mr. Wood. You will be excused.” 

That concludes the reading on the interrogation and 
answers of Mr. Quinn at page 636. 

By Mr. Murray: 

Q. Mr. Tavenner, calling your attention to the state¬ 
ment of Mr. Quinn in the course of his testimony, reading 
again so it will be exact, from page 634: 

“Did you hear his statement yesterday?” 

Meaning Mr. Fitzpatrick’s statement. 

Mr. Quinn says: “Yes; I did.” 

Do you recall independently whether this defendant, Mr. 
Quinn, was present the previous day when Mr. Fitzpatrick 
gave his testimony? 

A. I recall independently that I saw him off and on dur¬ 
ing the course of the taking of the testimony of other wit¬ 
nesses, but I cannot recall the particular witness who may 
have been on the stand at the time I saw him. 

Mr. Murray: Your Honor, that is all that we have to 
offer indicating that Mr. Quinn did adopt Mr. Fitzpatrick’s 
statement. I would be disposed now to read that to the 
Court, Mr. Fitzpatrick’s, I mean, in order to show what 
Mr. Quinn meant. 

22 The Court: Any objection, Mr. Scribner? 

Mr. Scribner: No objections at all. 

The Court: You may read it, Mr. Murray. 

Mr. Murray: I have gone through Mr. Fitzpatrick’s; to 
get the impression, if the Court please, the only way to 
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bring out what he said is to read it all because his com¬ 
ments upon his position in regard to answering questions 
are interspersed throughout his own interrogation. I am 
reading now from page 599, the proceedings of Wednes¬ 
day, August 10, 1949, United States House of Representa¬ 
tives, subcommittee of the Committee on Un-American 
Activities, Washington, D. C. 

“A subcommittee of the Committee on Un-American 
Activities met, pursuant to call, at 11:20 a.m., in room 226, 
Old House Office Building, Hon. John S. Wood (chairman) 
presiding. 

“Committee members present: Representatives John S. 
Wood (chairman), Burr P. Harrison, John McSweeney, 
Morgan M. Moulder, and Harold H. Velde. 

“Staff members present: Frank S. Tavenner, Jr., 
counsel; Louis J. Russell, senior investigator; Donald T. 
Appell, investigator; John W. Carrington, clerk; Benjamin 
Mandel, director of research; and A. S. Poore, editor. 

“Mr. Wood. Let the committee be in order. 

“Let the record show that this hearing is being 
23 conducted by a subcommittee, designated by the 
chairman composed of Mr. Moulder and Mr. Wood. 

“Mr. Tavenner: We are ready to proceed. 

“Mr. Wood. Proceed. 

“Mr. Tavenner: Mr. Thomas Fitzpatrick. 

“Mr. Wood. You solemnly swear the evidence you will 
give this subcommittee will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

“Mr. Fitzpatrick. I do. 

“Testimony of Thomas J. Fitzpatrick 

“Mr. Tavenner. Mr. Fitzpatrick, are you represented 
by counsel? 

“Mr. Fitzpatrick. One is available, if I need him. 

“Mr. Tavenner. I just want to inform you that you are 
entitled to have counsel present with you if you desire. 

“Mr. Fitzpatrick. Yes. I noticed that yesterday, and I 
think it is a very good procedure of the committee. 
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* ‘Mr. Wood. You understand, also, that you are at 
liberty to confer ■with your counsel at any time you desire 
during the progress of your testimony. 

“Mr. Fitzpatrick. Thank you, sir. 

“Mr. Tavenner. Will you state your full name and pres¬ 
ent address? 

“Mr. Fitzpatrick. Thomas J. Fitzpatrick, 915 

24 Ramsey Street, Wilkinsburg, Pa. 

“Mr. Tavenner. When and where were you born? 

“Mr. Fitzpatrick: January 15, 1903, Lord, Md. 

“Mr. Tavenner: Are you appearing before the commit¬ 
tee in accordance with a subpoena served upon you August 
3, 1949? 

“Mr. Fitzpatrick: Yes, sir. 

“Mr. Tavenner. What is your present employment? 

“Mr. Fitzpatrick. I am a drill press operator in the 
company, working for the Westinghouse Corporation in 
East Pittsburgh, 26 years continuous service there. At 
the present time I am on a full-time union job, chief 
steward of the local union. 

“Mr. Tavenner. Is that Local union 601? 

“Mr. Fitzpatrick. That is right, sir. 

“Mr. Tavenner. Please outline in chronological order 
the offices you have held in Local union 601 of the United 
Electrical, Radio and Machine Workers of America, CIO. 

“(Representative McSweeney enters.) 

“Mr. Fitzpatrick: In 1937 or 1938, or both, I was a sec¬ 
tion steward. In 1940 and 1941, I think—this is the best 
of my recollection, I could be off a year— I was division 
steward of the generator division. In 1943 and 1944 I 
was the president of local 601. In 1945 I was the chief 
steward for part of the year, and the last part of 

25 the year I was elected president of District 6. I 
was president of District 6 until January of 1948, 

at which time I resigned as president of District 6 and was 
elected president of Local 601 at that time and went back 
to 601. 
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“In 1949 I was elected chief steward in local 601. 

“Mr. Chairman, I noticed that you permitted some pre¬ 
liminary remarks here yesterday, and I know it is the hope 
of a lot of people that this committee will conduct itself 
in a more democratic manner than it did in the past, so I 
would like to respectfully request an opportunity to make 
a few preliminary remarks. 

“Mr. Wood. The Chair will give you that opportunity, 
but not on the theory of the previous conduct of this com¬ 
mittee. If you would like to make a few preliminary re¬ 
marks, the Chair will permit you to do so, provided it is 
not too lengthy, because the House meets in 30 minutes. 

“Mr. Fitzpatrick: I will not filibuster. 

“In the hearings yesterday, us four fellows who were 
subpoenaed to appear today were smeared and charged with 
certain things, and Mr. Tavenner here read part of a tele¬ 
gram that we sent to you. He either consciously or un¬ 
consciously only mentioned part of that telegram. He 
failed to mention the fact— 

“Mr. Wood. If you take exception to the part he 
26 did put in, I will instruct that the entire telegram be 
put in the record. 

“(The telegram referred to is as follows:) 

“(Western Union telegram) 

August 7, 1949 

“Representative John S. Wood, 

“Chairman of the House Un-American Activities Com¬ 
mittee, 

“Washington, D.C. 

“House Un-American Activities Committee has sub¬ 
poenaed us four members of Westinghouse East Pittsburgh 
Local 601, UE-CIO to testify next Wednesday in hearing 
on ridiculous charges of an ACTU priest and his followers. 
It is vital you understand that important elections in which 
we are all candidates will take place in our local union 
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next week and that our union is in the midst of wage nego¬ 
tiations with the Westinghouse Electric Co. We strongly 
protest interference by your committee in our internal 
union affairs. We would like to point out that this investi¬ 
gation has been instigated by an ACTU priest, Rev. 
Charles Owen Rice, and his right-wing followers in UE 
local 601 in order to maintain his grasp on the local. We 
are informed they contacted someone on your committee 
and had hearings set and subpoenas issued without the 
knowledge of most members of the committee. We 

27 protest this scandalous use of the Un-American Ac¬ 
tivities Committee to interfere in the internal affairs 

of our union and aid the Westinghouse Co. in our negotia¬ 
tions. Now that your committee has the facts, we respect¬ 
fully request that you abandon the hearings and take steps 
to see that vour committee is never again used in this 
manner. 

“Thomas J. Fitzpatrick, 
“Frank Panzino, 

“Thomas Quinn, 

“Robert Whisner. 

“Mr. Fitzpatrick. With the understanding it is in the 
record, I would like to make this brief statement. We are 
in the midst of an election in 601 and us four fellows sub¬ 
poenaed for today are candidates in that election. 

“It is also stated here that these hearings do not harm 
the negotiations between the UE and the Westinghouse Co. 
The witness who is national negotiator from our local 
either does not know his job or he has deliberately mis¬ 
stated the facts. The negotiations started in June or July 
and went on for several weeks and were recessed. Negotia¬ 
tions are not concluded and they are subject to being re¬ 
opened by the union, at the call of the union. 

It has come to my attention that in the last day, since 
the hearings became an issue, one of the vice presi- 

28 dents of the Westinghouse Co. has sent out a letter 
to all Westinghouse employees stating that irregard- 
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less of what any other corporation does, Westinghouse is 
going to grant no wage increases this year. 

“Mr. Wood. You are commenting on the contents of a 
letter. Do you have a copy of the letter. 

“Mr. Fitzpatrick: I do not have it here. 

“Mr. Wood. Would you like to insert that letter in the 
record? 

“Mr. Fitzpatrick. We will get it in your hands. 

“Mr. Wood. Let the record show that the witness desires 
to incorporate in the record at this point the letter to which 
he has referred, from an officer of the Westinghouse Co. 

“(Witness failed to supply letter.) 

“Mr. Fitzpatrick. I would like to state that Mr. Russell 
went to great length yesterday to explain that these hear¬ 
ings were not hurriedly called, but that certain people had 
been contacted last April. That is true, and there was cer¬ 
tainly time to call the hearings earlier or wait until after 
our election. 

“It is a known fact that these hearings were rigged by 
a Jesuit priest, Charles Owen Rice, and two members of 
the ACTU—Association of Catholic Trades Unionists— 
who contacted a member of this committee, Con- 
29 gressman Walter, and he referred them, I believe, 
to Mr. Russell, and from that point on these hearings 
were rigged. 

I wish to state, Mr. Chairman, that the prestige of this 
committee has been lowered plenty, whenever they stoop 
to interfere in local union elections at the behest of a 
sectarian religious organization. 

“I would like to say that I think this committee has not 
only misused, but abused, the power granted to it by the 
Congress; and I say they have prostituted the prestige of 
the whole Congress by permitting this committee to be used 
in such manner. I would think an investigation of this 
action by the committee would be in order, because if there 
is any kind of un-American activity, I would put it in that 
category where a respected committee of this Congress 
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stoops to be used by a sectarian religious organization— 
“Mr. Wood. We don’t want any argument from you. 
We will listen to any statement of fact you desire to make. 

“Mr. Fitzpatrick. It interferes in a factional squabble 
in a local union. I think this committee was originated for 
a little better work than that. 

“Already these hearings bring the phony charge that it is 
defense work and secret work that is the basis of this in¬ 
vestigation. The testimony yesterday gave the lie to that 
thing. The witnesses all agreed that Local 601 is not 
30 dominated by Communists; therefore it gives a lie 
to this whole charge. We have a half million people 
in UE, and they have all been smeared by this sort of thing. 
All you have to do is look at the record of UE, before the 
war or during the war and after the war, and you will find 
that not one case of sabotage or disloyalty has been brought 
forth and proven. In addition to that, you know and every¬ 
one else knows, that everybody on secret work has prior 
approval of the Army or Navy or proper agency of the 
Government. 


“I would like to say, Mr. Chairman, in conclusion, that 
I appear here today with certain people questioning my 
loyalty to this country. Two kinds of people meet before 
your committee, people who say they are good Americans, 
and people who act like good Americans. 

“I will answer all honest nungtiong tint to me, but I have 


no intention of joining with the people who seek to destroy 


e Constitution of this cou ntry, wh et her wi tnesses or anv- 




a scrap of pap er. It is something to be m a in fa inprl T W 
Two sons. 1 want them to have the same freedoms and 


■this world a 


better world, I want to leave it just as good. 

“The Constitu tion of this country provides certa in 
31 j)rote ct.ioTi tnr^mmnrifipg an d gives the privile ge 
•people to speak and think as they feel they 
and want lu. 1L &lso gives tue privilege that people can 
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have opin ions or beliefs that may be unpopular. In my 
opinion, it gives tnem the" right Li) llOld th ose opinions 

esire. This is a protection ot tne First 


Amendme 
Am endment . 

“Mr. Wood. What is? 

“Mr. Fitzpatrick. The right of the people guaranteed 
by the Constitution. 

“Mr. Wood. We are not trying to invade anybody’s 
rights. 

‘ ‘ Mr. Fitzpatrick. I have read the hearings of this com¬ 
mittee for some time, and some are pretty low. 

“Mr. Wood. Do you have any questions you want to 
ask, Mr. Tavenner? 

“Mr. Tavenner. Yes, siT. 

“Mr. Fitzp atrick, are von now or wm ever been a 


“Mr. Fitzpatrick. Mr. Chairman, in nr 
marks I gave quite a Tut 6 


to pry into my mind. 


“Mr. Wood. We are not concerned with your 
32 opinion of the committee. We have asked you a 
simple question. Do you want to answer it or not? 

“Mr. Fitzpatrick. I am answering it, Mr. Chairman. 

“Mr. Wood. We don’t have the time for a long dis¬ 
sertation. 

“Mr. Fitzpatrick. I think I have a right to answer it in 
my own way. _ 

“Mr. Wood. The question can be answered “Yes” or 
“No,” or you can decline to answer it. 

“Mr. Fitzpatrick. Being jus t a p.mmnrm wnrl n-ngmATy 
I will answer it in my own words. I don’t think the com¬ 


mittee. Jtias Jhe. jcight to. dic.tate_.the choice of my wor 


“Mr. Wood. We are not attempting to do that. You 
may answer or decline to answer. 

“Mr. Fitzpatric k. I will answ er t he question. The Con- 
stitution guarantees the right to me and every other citizen 
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to hav e beliefs, whether they are popular or unpoular, a nd 
to Tceep them to themselves i f they see fi t, and~I have no in- 
"gntjon of be ing a party'. t o.._Keakening- .or.-dest roying that . 

p rotect ion. in the —I f ee l when - Liake. this- 

position that I am one of the real Americans, and-not-like • 
some of the phonies wh o appe ar Jiere*—- 

“Mr. Wood. i> T ow will yon answer t he .Question? 

33 “Mr. Fitzpatrick: Xhaye.aiasweFed^the^qTrestion.'*" 

‘ * Mr. W ood. It is. not. an answer., at alL - 

“Mr. Fitzpatrick Tha t is .my answer. 

“Mr. Wood. Do you mean that is the only answer you 
are going to give? 

“Mr. Fitzpatrick. _XhatisJhe.wav it h as to he answered. 
according to my conscience. 

“Mr. Wood. Is that the only answer you will give to the 
question whether you are now or ever have been a mem¬ 
ber of the Communist Party? 

“Mr. Fitzpatrick. That is the only answer I can con¬ 
scientiously give you. 

“Mr. Tavenner. Mr. Fitzpatrick, you were present yes¬ 
terday during the testimony here. You heard it stated 
under oath that you are a member of the Communist Party. 

Do you deny that accusation? 

“Mr. Fitzpatrick. The answer to my previous Question 
is the answ er to this question. I have no intention of 
permitting this committee to abridge my constitutional 
rights on political opinions, associations, who I work with, 
who I meet with, what T re ad nr think, or a nything of th at 
kind. " " 

“Mr. Tavenner. §o^ in other words, you refuse to 

ans wer the question ? ~ --*- 

“Mr. Fitzpatrick. I don’t refuse to answer the 

34 questio n^ I have a nswered tkc q uestion . 

“Mr. Tavenner. I think, out of fairness, I should 
read this affidavit to you, which I am going to introduce 
in evidence. It is an affidavit by Clarence D. Copeland, in 
which he says— 




109 


| 
i 

that he knows Thomas J. Fitzpatrick, chief steward of 
local No. 601, United Electrical, Radio, and Machine 
Workers of America; that he has known the said Thomas 
J. Fitzpatrick for approximately the last 10 years; that 
sometime during the fall of the year 1943, the said Thomas 
J. Fitzpatrick gave to and requested that he, the said 
Clarence D. Copeland, sign an application and join the 
Communist Party; that he, the said Clarence D. Copeland, 
refused to sign said application or join the said Communist 
Party. 

“Did you request that he sign an application, as stated 
in that affidavit? 

“Mr. Fitzpatrick. Mr. Chairman, if you want to ask me 
questions about my actions of loyalty, question my loyalty, 
you have a right to do so, and I will answer them. So far as 
my political opinions. I have stated mv position on that. 

You are risking thp samp q uestions in a different way. 

But if mv memory is righ^ there wa s no such thing as a 
^Communist Party 
been,_ 

35 Mr. Tavenner. In 1943? 

“Mr. Fitzpatrick. I think it was the Communist 
Political Association, then. 

“Mr. Tavenner. Was it the Communist Political Asso¬ 
ciation, then, that you tried to get him to join? 

“Mr. Fitzpatrick. I have given you my answer. 

“Mr. Tavenner. In other words, you will not answer 
whether you did or did not solicit his membership? 

“Mr. Fitzpatrick. I will not talk a h or* aay-aeeeeiation 
and actions with p eople w ho I know, what I did, or any- 
thing else. I don’t think it reflects on my loyalty or dis¬ 
loyalty or anyt hing else . ' 

“Mr. Wood. Mr. Fitzpatrick, did yon ever at any time 
during the year 1943 furnish an application blank and re¬ 
quest Clarence D. Copeland to sign and make application 
for membership in the Communist Political Association, or 
the Communist Party? 


when that affidavit is supposed to have-- 



J 
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"‘Mr. Fitzpatrick. Mr. Chairman, do I have to give you 
my answer again? 

“Mr. Wood. I just want to know whether you did that 
one thing. 

“Mr. Fitzpatrick. T say if T did or if I did not, regard -^ 
less of what T did, it is not the affair pf this committee fn 
__pry into this kind of action. 

' ' And Tor that reas on do you dec line 

36 ' " 


”Mr. wood, 
to answer the question? 


‘ * Mr. Fitzpatrick. I stand on the protection of the 
Constitution, the First and FiltU Amendmen ts! 

r ‘Mr. Wood. And for those reasons decline to answer 
the question further? 

“Mr. Fitzpatrick. I have answered the question. 

“Mr. Wood. I say, do you decline to answer it further? 

“Mr. Fitzpatrick. I have no further comment on it. 

“Mr. Tavenner. Were you a candidate for political office 
in the State of Pennsylvania in 1948? 

“Mr. Fitzpatrick. Mr. Chai rman, for the rea sons that I 
have reiterated m ore than onc e,. .. this cnmmil lec~i5 jroi rrg~ 
b gvond its powers”to~3elve into.any of my. political activi¬ 
ties^ thoughts, o TTihytinng else. 

“Mr. Tavenner. Were you endorsed for office by the 
Daily Worker, the official organ of the Communist Party? 

“Mr. Fitzpatrick. I don’t know who endorsed who or 
for what, ^-hav^uo^intention of discussing my political 
ac tions or activities wifE~~th 'i s^committee, for the rea sons 
that I have stated before. 

~~“Mr. Tavenner. The Daily Worker of May 25, 1947, 
page 9, lists you as the signer of a statement sponsored by 
the Civil Rights Congress opposing attacks on Commu¬ 
nism. Are you a member of the Civil Rights Con- 
37 gress? 

‘ 1 Mr. Fitzpatrick. I say it is no affair o f the c om- 
jni£tee what organizations *X belong to. The p revious an¬ 
swer applies. 

TMrT 


Tavenner. In other words, Mr. Fitzpatrick, you 
are just determined that you are not going to give any testi- 
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mony before this committee regarding Communist activi¬ 
ties in union 601? 

“Mr. Fitzpatrick. I came here and I stated that if you 
have any questions about any actions that I have com¬ 
mitted, I will answer. So far as my beliefs, m y political 

activities, my associations, affiliations, what 1 reac _ 

are rights guaranteed to me and every other citizen of this 
Nation. 

--“'M'r? Wood. That is about the fourth time you have re¬ 
peated that, Mr. Fitzpatrick. You can simplify that and 
save time by saying on the grounds that you have previ¬ 
ously given you refuse to answer. 

“Mr. Fitzpatrick. Mr. Chairman, if you will talk to your 
counsel and ask him not to ask the same question in six or 
seven different ways, he wouldn’t be getting six or seven 
identical answers. 

“Mr. Wood. I don’t mind getting six or seven identical 
answers, but I don’t like to have six or seven repetitions 
of grounds for refusing to answer. Do you intend 
38 to answer the question or not? If you don’t want to 
answer it vou can decline to answer for reasons you 
have already given _ 

“Mr. Fitzpatrick. I know time is short, and I don’t want 
to take up vour time more than anybody else. Mr. Chair¬ 
man, advise your counsel not to repeat the question. 

“Mr. Wood. The only way we can seek information is to 
ask for it. 

“Mr. Fitzpatrick. The only way I can answer a ques¬ 
tion is to answer it when it is asked. 

“Mr. Wood. That is your answer? 

“Mr. Fitzpatrick. Yes. 

“Mr. Tavenner. I have no further questions, Mr. Chair¬ 
man. 

“Mr. Wood. Mr. McSweeney. 

“Mr. McSweeney. Yon made a charge against the com¬ 
mittee that we were trying to interfere in the election of 
your local. May I say I have been in constant touch with 


II 
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men, including Father Rice and others, trying to ascertain 
whether a delay in the hearings would be beneficial. In 
other words, the committee does not want to interfere in 
any election. After getting all the information I could 
from every source I could, it was decided it was best for 
the hearings to proceed on the date set forth in the sub¬ 
poenas. I think every member of the committee 

39 made a conscientious effort to find out the facts, and 
we were advised it was best for the hearings to pro¬ 
ceed. That is the result of my own investigation. 

“Mr. Fitzpatrick. Did your investigations show— 

“Mr. Wood. The witness has no right to interrogate a 
member of the committee. 

“Mr. Fitzpatrick. Mr. Chairman, I make certain allega¬ 
tions here. 

“The Congressman is inferring that what I said is not 
true. 

“Mr. McSweeney. Not at all. I am merely saying I 
made an effort, and I think every member of the commit¬ 
tee did, to try to ascertain whether it was important to 
have the hearings go ahead as scheduled. We did not want 
to interfere with the election of the local in any way. 

“Mr. Fitzpatrick. Certainly, if you asked a murderer 
if he killed a man, he would deny it. Seeking information 
from Father Rice, who instigated this thing, certainly he 
would give information to further his purposes. I think 
the evidence will show this hearing was rigged up to serve 
as a sounding board for the newspapers to carry hogwash 
in 601, because the people running against us are bank¬ 
rupt; they have no program for the people; and they are 
stooping to this. 

“Mr. McSweeney. May I say it was because of a 

40 long-distance call I received from Father Rice that 
I made a further investigation. I was not influenced 

by him. I sought every source I could, and it was deter¬ 
mined it was best for the hearings to proceed as scheduled. 

“Mr. Fitzpatrick. The damage is done. The committee 
has been used. 
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“Mr. Wood. Mr. Moulder. 

“Mr. Moulder. In what manner and how will these hear¬ 
ings affect your election! 

“Mr. Fitzpatrick. The Pittsburgh newspapers will have 
headlines this high (indicating) distorting everything that 
I say here, or reporting very little of what I say here, but 
reporting everything the other fellows have said. 

4 ‘ Mr. Moulder. You haven ’t said anything yet that would 
clear you of the charges made against you. 

“Mr. Fitzpatrick. The charges I am making are against 
this committee for interfering with an election. 

“Mr. Moulder. How are we interfering with an election? 

“Mr. Fitzpatrick. By calling this hearing at this time, 
taking us out of circulation, and providing a sounding 
board for the hogwash that is going out. 

“Mr. Moulder. You have been given an opportunity to 
deny you are a Communist, but you have refused to deny it. 

1 ‘ Mr. Fitzpatrick. The opportunity von givA mp 
41 ^ js t o join with you and these other witnesses who 

a ppeared here yesterday and sav ike Constitution'fe~ — 
a scra p o f_pap er and it gives no prot e ction 
and you follows have « rifr ht to delve into the mind of 
everybody who comes here. If I was a Congressman. I _ 

WQg n~n npp^trmxly_ -- 

~ ~ rr Mr. Moulder. You say the hearings were rigged in or¬ 
der to affect your local election. 

“Mr. Fitzpatrick. And also to disrupt the negotiations, 
or have an effect on the negotiations. 

“Mr. Moulder. Do you mean the hearings would reveal 
you are a member of the Communist Party and a candidate 
for election, and therefore they might affect the result? Is 
that what you mean? 

“Mr. Fitzpatrick. Not at all. 

“Mr. Moulder. What are you a candidate for? 

“Mr. Fitzpatrick. Delegate to the national convention, 
delegate for District 6. 
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“Mr. Moulder. You said you had been for many years 
reading with interest the hearings of the Committee on 
Un-American Activities. 

“Mr. Fitzpatrick. I said I read some. I don’t have the 
time to read them all, like the witness here yesterday who 
reads months and months and months. I have to 

42 work for a living. 

“Mr. Moulder. What caused you to be so inter¬ 
ested in the hearings of this committee in the past? 

“Mr. Fitzpatrick. This committee and other subcom¬ 
mittees of the Congress seem to make it a practice to find 
that it is necessary to investigate the UE just about the 
time there is a convention or an election—in 1946, 1947, 
1948, and 1949. 

“Mr. Moulder. This committee is not investigating the 
UE. 

“Mr. Fitzpatrick. That is what they have done in the 
papers. 

“Mr. Moulder. You have been subpoenaed before the 
committee and given an opportunity to clarify all these 
‘hogwashing’ charges. 

“Mr. Fitzpatrick. I have been given an opportu nity to 
_tear up the Constitution, and I refuse to do it. 

“Mr. Mourner. lou say you win answer questions about 
any acts you have committed. 

“Mr. Fitzpatrick. That is right. 

“Mr. Moulder. Don’t you feel the Congress of the United 
States has a right to interrogate people as to their beliefs 
and what is their hope for the future in those beliefs? 

“Mr. Fitzpatrick. I think the Congr ess has no 

43 such rights, a nd I think if you will read the Cons ti¬ 
tution you will_sefeJhat Do-we-haveJhLQ. ught contr ol 

in the United States now? Are you going to con vict people 
on thinking? I think m ayha- you f o llow s—«^honld jrpad that 
Constitution.^ 

— ‘-'MrnvToulcfer. That is what you have to do to be a good 
constitutional lawyer, just read the Constitution. 
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“Mr. Wood. Mr. Harrison. 

“Mr. Harrison. No questions. 

“Mr. Wood. Mr. Velde. 

“Mr. Velde. No questions. 

“Mr. Wood. You may be excused. Thank you, sir.” 

Mr. Murray. That concludes the testimony of Mr. Fitz¬ 
patrick to which Mr. Quinn referred to in his own testi¬ 
mony on the following day. 

By Mr. Murray: 

Q. Mr. Tavenner, it appears that the hearing at which 
Mr. Quinn appeared was held on August 9 and from the 
transcript, which contains other hearings also, it appears 
that that was the third day of a three-day hearing which 
began on August 9 and continued into August 10 and then 
August 11. 

I will ask you if you will state to his Honor briefly the 
purpose of these particular hearings of those three days, 
with particular reference, of course, to the present defend¬ 
ant. If I may call your attention, you did state the 
44 purpose at the beginning of the hearings on August 
9, page 541. I am sure you may refer to that, if you 
need to, to answer the question. A. I believe the best an¬ 
swer I could give would be to read the purpose as an¬ 
nounced at the time and possibly I can then add a little 
more to it. 

Q. Yes. A. A statement was made at the beginning of 
this hearing which lasted several days as follows: 

“Mr. Chairman, the purpose of this hearing is to inquire 
into the question of Communist affiliation or association of 
certain members of Local 601 of the United Electrical, Ra¬ 
dio and Machine Workers of America, CIO, which is en¬ 
gaged in work at industrial plants important to the na¬ 
tional defense. 

“The advisability of recommending legislation provid¬ 
ing for security standards, and the advisability of tighten- 
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ing present security requirements in industrial plants 
working on certain Government contracts, was considered 
by the committee in both its open and executive sessions 
on June 6, 1949, as a result of the testimony of Leona and 
Joseph Franey and Loren G. Haas. 

“It will be remembered that Mr. Wood, the chairman of 
this committee, offered H. R. 3903, section 2 of which would 
make it an offense for any individual employed in connec¬ 
tion with the performance of any national defense 

45 ‘(1) to become or remain a member of, or affiliated 
with, the Communist Party of the United States of 

America, or any organization which shall have been desig¬ 
nated as subversive by the Attorney General; (2) to con¬ 
tribute funds or services to the Communist Party of the 
United States of America or to any organization which 
shall have been designated as subversive by the Attorney 
General; or (3) to advise, counsel, or urge any other indi¬ 
vidual employed in connection "with the performance of any 
national defense contract to perform, or to omit to per¬ 
form, any act if such act or omission would constitute a 
violation of clause (1) or (2) of this section.’ This bill was 
referred to this committee. 

“It is the further purpose of this hearing to develop 
facts for the committee’s consideration in connection with 
this resolution.” 

Q. Do you care to make any further amplification of that 
statement of the purpose of? A. I may add that in con¬ 
nection with the investigation which the staff had made, it 
was discovered that there were no security standards ap¬ 
plied by the Army to members of the National Organiza¬ 
tion of the UE. By that I mean persons who held national 
positions in the National Organization as distinguished 
from the local. It was discovered that the Atomic Energy 
Commission recognized the advisability and neces- 

46 sity of applying the security standards to those offi¬ 
cers. That entire matter of construction, or differ¬ 
ence of construction by the Army and by the Atomic En- 
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ergy Commission was involved in the hearings, though tes¬ 
timony relating to that particular subject did not come out 
in this particular hearing other than to lay the foundation 
for it by showing who were members of the National Or¬ 
ganization and what, if any, their communist affiliations 
may be. 

Q. In that connection, I call to your attention a portion 
of the record I have already read. I will repeat this from 
page 634: 

“Mr. Tavenner. In what capacity are you employed by 
the union ? 

“Mr. Quinn. As a field organizer. 

“Mr. Tavenner. Is that a field organizer of the local, 
or of the national organization! 

“Mr. Quinn. The national organization.” 

And it was, you say, the officers of the national organiza¬ 
tion who were exempt from the loyalty tests applied by the 
Army? A. As construed by the Army; and that was made 
the subject of a report to Congress, a recommendation to 
Congress. 

Mr. Murray: That concludes the direct examination of 
the witness. 

The Court: Very well. I think it would be in or- 

47 der at this time to take our usual and customary 
recess until 1:45. 

(Thereupon, at 12:30 p.m., a recess was taken until 1:45 
p.m. of the same day.) 

48 AFTER RECESS 

(The trial was resumed at 1:50 o’clock p.m., pursuant to 
the taking of the noon recess.) 

Mr. Murray: If the Court please, may I ask permission 
to reopen the direct examination very briefly? 

The Court: Yes, the cross-examination has not begun, 
and you have that latitude. 
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Thereupon Frank S. Tavenner, Jr., resumed the witness 
stand and was examined and testified further as follows: 

Direct Examination—Continued 

By Mr. Murray: 

Q. Mr. Tavenner, there was some question, in your exam¬ 
ination, about whether you had an independent recollection 
of Mr. Scribner’s being present at the time Mr. Quinn was 
being examined, and you have during the recess examined 
the record again. Will you state your present recollection 
in regard to that? A. Yes, sir. I am afraid that the testi¬ 
mony I gave might be subject to an improper inference. 
I stated that I knew Mr. Scribner was there during the 
morning, as I had seen him off and on, and that I knew 
that he appeared as a witness that afternoon, I mean ap¬ 
peared with the witness Whisner on the afternoon of that 
day. Now I find, in looking up the record, that Mr. 
49 Quinn did not testify on the day to which I referred, 
and that he testified, that is, Mr. Quinn, on the fol¬ 
lowing day. Therefore, my answer, having been intended 
to refer only to the day on which Mr. Whisner testified, 
should be corrected or made clear. 

Mr. Murray: May I at this time, if Your Honor please, 
make a statement? 

Mr. Scribner has informed me that he was in New York 
on the day of this examination. On the basis of that, I 
stipulate to the fact that Mr. Scribner was not present in 
the hearing room at the time Mr. Quinn was a witness. 

The Court: Very well, sir. 

Mr. Murray: I should like, I don’t think it would be in¬ 
appropriate as a part of the examination of Mr. Tavenner, 
to state a stipulation. I suppose I may state it, that on 
August 7, 1949, the Committee on Un-American Activities, 
the full committee, was in existence, having been previously 
organized, and the members of it were those whom I will 
now name: 
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John S. Wood, Chairman, of Georgia; Francis E. Walter, 
of Pennsylvania; Burr P. Harrison, of Virginia; John Mc- 
Sweeney, of Ohio; Morgan M. Moulder, of Missouri; Rich¬ 
ard M. Nixon, of California; Francis Case, of South Da¬ 
kota; Harold H. Velde, of Illinois; and another member, 
then inactive, Parnell Thomas, of New Jersey. I 

50 think there is an initial before Mr. Thomas’ name. 

The Court: J., J. Parnell. 

Mr. Murray: J. Parnell Thomas. 

That concludes the direct examination, thank you, Your 
Honor. 

The Court: Mr. Scribner! 

Cross-Examination 
By Mr. Scribner : 

Q. Mr. Tavenner, was Mr. Quinn subpoenaed for August 
10,1949, do you recall? A. I could only determine by look¬ 
ing at other records that I have here. 

Q. If you have any other records, and if there is no ob¬ 
jection by the Court, will you— 

The Court: You may look at any records to refresh your 
recollection. 

A. (Inspecting documents.) He was subpoenaed to ap¬ 
pear before the committee on Wednesday, August 10,1949. 

By Mr. Scribner: 

Q. Were Mr. Tom Fitzpatrick and Mr. Frank Panzino 
subpoenaed for the same day, do your records disclose, or 
do you have any recollection of it? A. I do not have any 
record before me, but I am confident that that is correct. 

Q. So that Mr. Quinn waited around from the time 

51 he was subpoenaed until August 11, when he actually 
testified? A. I may say the committee was very 

busy, and they met as promptly and as long as they were 
able to meet on that day, on the 10th, and they were not 
able to complete all of it, the testimony of all the witnesses 
subpoenaed for that day, according to my recollection. 
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Q. Do you recall that all three witnesses—Mr. Qninn, 
the defendant here, Mr. Tom Fitzpatrick, Mr. Frank Pan- 
zino—did appear pursuant to the subpoena on August 10, 
1949? A. Yes, and also Mr. Robert C. Whisner. 

Q. That is quite right, thank you. Now, you stated the 
purpose of the committee hearing was one related to hear¬ 
ings regarding Communist infiltration in labor unions, as 
it appears on page 541 of Government’s Exhibit 1. That 
is a transcript of the hearings. That purpose applied to 
all three days of the hearing, did it not? A. That is cor¬ 
rect. 

Q. And it applied specifically to the hearing conducted 
in respect to Mr. Quinn, did it not? A. It did. 

Q. You have already testified in another proceeding, 
have you not, that it was the purpose of the committee, in 
examining the witness, to fully explore the question of 
Communist infiltrations of the particular witnesses 
52 before the committee, and particularly Mr. Tom Fitz¬ 
patrick, Mr. Frank Panzino, and Mr. Thomas Quinn, 
the defendant in this proceeding? A. That is right. 

Mr. Scribner: I have no further questions of the wit¬ 
ness. 

Mr. Murray: No redirect, if the Court please. 

The Court: You may stand aside. 

(Witness excused.) 

Mr. Murray: The Government rests, if Your Honor 
please. 

Mr. Scribner: May I at this time reserve my motion for 
acquittal until after the defendant’s case? It is merely a 
matter of putting in some additional evidence by stipula¬ 
tion, as was done before. 

The Court: Yes, you may do that. 

Mr. Murray: Will you be needing the witness, Mr. Tav- 
enner? 

The Court: Mr. Tavenner may remain if he chooses or 
go if he pleases. 

Mr. Tavenner: Thank you, sir. 
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The Court: I will release you subject to call by the Dis¬ 
trict Attorney. 

Mr. Tavenner: I think I shall go. 

Mr. Scribner: It is stipulated by and between the Gov¬ 
ernment and the defendant that the following are 

53 true and accurate excerpts from the transcript of 
“Hearings Regarding Communist Infiltration of La¬ 
bor Unions, Part 1, Local 601, United Electrical, Radio, 
and Machine Workers of America, C. 1.0., Pittsburgh, 
Pennsylvania, August 9, 1949.” 

I am going to read at this time into the record, if it 
please the Court, those excerpts from the transcript which 
were stipulated as true and accurate. I will give the page 
reference as I go along and the precise place at which it 
appears on the specific page. 

At page 542, the testimony of Louis J. Russell: 

“Mr. Tavenner. In what capacity are you employed by 
this committee? 

“Mr. Russell. As senior investigator. 

“Mr. Tavenner. How long have you been so employed? 

“Mr. Russell. Since May, 1945. 

“Mr. Tavenner. Prior to that time, where were you em¬ 
ployed? 

“Mr. Russell. By the Federal Bureau of Investigation.” 

At page 544: 

“Mr. Tavenner. With what industrial plant is the un¬ 
ion, Local 601, associated? 

“Mr. Russell. Westinghouse Electrical Manufacturing 
Company. 

54 “Mr. Tavenner. Is it engaged, to your knowledge, 
in work for defense projects at this time? 

“Mr. Russell. Not at the present time, to my knowledge, 
but it has been engaged in defense projects in the past and 
has performed work for the Atomic Energy Commission.” 

At page 545: 

“Mr. Tavenner. Before hearing testimony of the offi¬ 
cers and members of Local 6011 desire to offer, as general 
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background material, the testimony of Mr. Joseph Zack 
Kornfeder, who will describe the operations of the Com¬ 
munist International of Moscow over a broad field of ac¬ 
tivity, including that of labor unions.” 

Now, page 580, with respect to the testimony of Mr. 
Charles Edward Copeland: 

“Mr. Tavenner. What is your present occupation? 

“Mr. Copeland. Business agent of Local 601, United 
Electrical, Radio and Machine Workers of America, CIO.” 

At page 583, about the middle of the page: 

“Mr. Tavenner. Did you ever attend any Communist 
Party meetings? 

“Mr. Copeland. I have. 

55 “Mr. Tavenner. Do you recall how many and the 
various locations where the meetings were held? 

“Mr. Copeland. I attended about three meetings of the 
Party, which were open meetings to the public, in the Penn- 
Lincoln Hotel, at Wilkinsburg; and I attended one meeting 
in Serbian Hall in Wilmerding, which was exclusively for 
Party members. 

“Mr. Tavenner. Were other members of Local 601 pres¬ 
ent at those meetings? 

“Mr. Copeland. Yes. 

“Mr. Tavenner. Can you name some among those pres¬ 
ent? 

* * Mr. Copeland. Myself; Frank Nestler; Thomas J. Fitz¬ 
patrick ; Frank Panzino; and Robert Whisner. 

“Mr. Tavenner. Are any of these persons presently as¬ 
sociated with Local 601? 

“Mr. Copeland. Yes, sir. 

“Mr. Tavenner. Which ones? 

“Mr. Copeland. Thomas J. Fitzpatrick, who is chief 
steward of the local; and Frank Panzino, who is assistant 
chief; and Robert Whisner, who is subdivision steward of 
of the local union. 

“Mr. Tavenner. What are the duties of the chief stew¬ 
ard of the union, as distinguished from division or sub¬ 
division steward? 
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56 “Mr. Copeland. The chief steward is elected at 
the beginning of the year by the stewards’ council, 

and has the function of handling grievances.” 

At page 584, again about the center of the page: 

“Mr. Tavenner. Would you say that the stewards’ coun¬ 
cil in your local is under Communist control? 

“Mr. Copeland. No, sir. 

“Mr. Tavenner. Are any of its officers Communists? 

“Mr. Copeland. I would say Fitzpatrick and Panzino 
are Party members. 

“Mr. Wood. Will you mind indicating what you base 
that opinion on? 

‘ 1 Mr. Copeland. I attended Party meetings they were at. 

“Mr. Wood. Communist Party meetings? 

“Mr. Copeland. Yes. 

“Mr. Wood. At that time you were affiliated with the 
Communist Party? 

“Mr. Copeland. That is right. 

“Mr. Tavenner. In other words, you base your state¬ 
ment upon the fact you attended Communist Party meet¬ 
ings with them? 

“Mr. Copeland. That is correct.” 

Now, at page 585, about one-third down the page: 

57 “Mr. Tavenner. Do you know of any persons who 
are on the executive board who are active in Com¬ 
munist Party affairs? 

“Mr. Copeland. I would say Thomas J. Fitzpatrick is 
active in Communist Affairs. I say that because recently 
the executive board of the union, at the request of the vet¬ 
erans ’ committee, put a picket line around Carnegie Hall 
in Northside Pittsburgh, and Fitzpatrick crashed through 
the picket line to attend a mass meeting of the Communist 
Party.” 

At page 587, at the very top of the page: 

“Mr. Copeland. If we have adequate laws—I believe 
myself a Communist is a traitor to the country, but I be- 
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lieve if I, as a leader, would be found guilty of a crime, I 
don’t think my children or neighbors should be deprived of 
working at Westinghouse because I am guilty of the crime. 
I think I should be punished and not the people I rep¬ 
resent.” 

And down about the middle of the same page, that is, 
page 587: 

“Mr. RusselL I have one further question: When were 
you first interviewed by an agent of this committee, the ap¬ 
proximate date? 

58 “Mr. Copeland. First of all, I was subpoenaed to 
appear before the Federal Bureau of Investigation, 

Immigration Service, by a gentleman by the name of Ben¬ 
son, I believe, to testify against a former member of the 
union who was up for deportation. If I am not mistaken, 
Alvin Stokes, who is a colored man, first talked to me 
around February or March of this year, somewhere around 
that time. I can’t tie the dates down, but it was around 
about the time they were picking up Steve Nelson for ques¬ 
tioning.” 

At page 588, with respect to the testimony of Mr. Wil¬ 
liam Henry Peeler, reading from the top of the page: 

“Mr. Tavenner. Are you a member of Local 601 of the 
United Electrical, Radio, and Machine Workers of Amer¬ 
ica, CIO? 

“Mr. Peeler. Yes, sir.” 

Then going down towards the bottom of the same page: 
“Mr. Tavenner. Were you approached by others to be¬ 
come a Communist Party member? 

“Mr. Peeler. Yes, at the office. 

“Mr. Tavenner. What office? 

“Mr. Peeler. Local 601. 

“Mr. Tavenner. Tell us all about that. 

“Mr. Peeler. A fellow there told me he wanted to 

59 talk to me. His name was Nathan Alberts. He ap¬ 
proached me.” 
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Mr. Murray: May I interrupt? The statement of Mr. 
Tavenner was, “Tell us about that.” You put the word 
“all” in there. 

Mr. Scribner: Did I? (Inspecting document.) 

Mr. Muray: Two or three lines up. “Tell us about 
that.” 

Mr. Scribner: Yes, Pm sorry. 

May I have that correction made ? My enthusiasm some¬ 
times runs away with me. 

May I have the last statement? 

(The reporter read the last statement, as follows:) 

“His name was Nathan Alberts. He approached me.” 

Mr. Scribner: Thank you. 

“Mr. Tavenner. Did you join? 

“Mr. Peeler. No, sir. 

“Mr. Tavenner. Tell us what occurred on that occa¬ 
sion.” 

Then, continuing on page 589: 

“Mr. Peeler. So, I was lined up with the rank and file 
group, and he came up one evening and said he would like 
to talk to me. He said what a bunch of reactionary boys I 
was associated with, and some of the things they had done 
to Negro members of the local. 

60 “I said I didn’t see where anybody had done any¬ 
thing in particular for the Negro members in the 
plant. He said Fitzpatrick and Panzino had done a terrific 
job in getting Negro girls in the plant. I said, ‘What hap¬ 
pened?’ He said, ‘We got them in there.’ I said, ‘Is that 
part of your job?’ He said, ‘Yes.’ I said, ‘I don’t see that 
that is anything to yell about.’ He said, ‘Why not join the 
Party? We are the only ones to do anything for your 
race.’ I said, ‘Name somebody in your party who has done 
something for my race.’ 

“He mentioned the incident of the Negro girls, which I 
mentioned before, plus a couple of other incidents where 
Panzino and Tom Quinn had done something for them and 
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somebody had cut out their pictures and called them a 
‘-lover,’ and so forth. 

“I said, ‘Anybody else?’ 

“He named one or two others that I know and some I 
didn’t know. I continued listening to him, and a couple 
times I rode home with him, and I asked him what he did in 
the evenings, and he said he did his Party work. I asked 
him if he didn’t do anything but work, and he said no, that 
he wanted to help make this a better world. I said 

61 I didn’t care to have it a better world in that way. I 
didn’t join. 

‘ ‘ Mr. Tavenner. In his discussions with you, did he men¬ 
tion other members of the Communist Party in the Union? 

“Mr. Peeler. He mentioned that two who had done the 
most, as he claimed, to help the Negro people. They were 
Tom Fitzpatrick and Frank Panzino. Another day he men¬ 
tioned Ella Piazzo, a girl in the union office.” 

At page 592, from the testimony of Blair Seese, at the 
very top of the page: 

“Mr. Tavenner. Where are you now employed? 

“Mr. Seese. Westinghouse Electric Corporation, at the 
East Pittsburgh Plant. 

“Mr. Tavenner. Are you appearing before this commit¬ 
tee by virtue of a subpoena served upon you on August 3, 
1949? 

“Mr. Seese. I certainly am. 

“Mr. Tavenner. Are you a member of Local 601 of the 
United Electrical, Radio and Machine Workers of America, 
CIO? 

“Mr. Seese. I am.” 

At page 593, about one-third down the page: 

62 “Mr. Tavenner. During that period of time, was 
Mr. Thomas J. Fitzpatrick a member of the execu¬ 
tive board? 

“Mr. Seese. He was. 
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“Mr. Tavenner. Do you of your own personal know¬ 
ledge know whether he was a member of the Co mm u n ist 
Party? 

“Mr. Seese. Other than the fact that when I was in Tom 
Fitzpatrick’s presence privately he had admitted to me that 
he was a member of the Party.” 

Now, one question down on the same page: 

“Mr. Tavenner. Has any action been taken in your 
union with regards to the Communists now on trial in New 
York? 

“Mr. Seese. I do know of petitions that were circulated 
to the membership in support of the 12 Communists who 
are on trial in New York.” 

At page 595, from the testimony of Stanley D. Glass, 
about one-third down the page: 

“Mr. Tavenner. When were you first interviewed by an 
investigator of this committee? 

“Mr. Glass. To the best of my knowledge it was in 
April, 1949. 

“Mr. Tavenner. Are you a member of Local 601 of the 
United Electrical, Radio and Machine Workers of 
63 America, CIO? 

“Mr. Glass. I am.” 

Then skipping a few questions on the same page: 

“Mr. Tavenner. Have you ever been approached to join 
the Communist Party or any Communist-affiliated associa¬ 
tions? 

“Mr. Glass. I have. 

“Mr. Tavenner. When was that? 

“Mr. Glass. In 1941 or 1942 I was working in a shop 
close to Thomas Fitzpatrick. I was taking him home one 
night and he told me what a marvelous country Soviet Rus¬ 
sia was, and asked me to join the Party. 

“Mr. Tavenner. What Party? 

“Mr. Glass. The Communist Party.” 

At pages 596, at the bottom of the page: 
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“Mr. Tavenner. With regard to your local union itself, 
that is, Local 601, has there been a time when it was under 
Communist Party domination? 

“Mr. Glass. Local 601 itself at various times is con¬ 
trolled by the Communist Party. It is done through their 
methods of approach. They themselves attempt to keep 
the membership away and keep in control a small central¬ 
ized caucus of the progressive forces. All people who are 
members of the progressive forces are not members 

64 of the Communist Party, but they sure follow the 
Communist line. 

“Mr. Wood. And they are well organized and very ac¬ 
tive? 

“Mr. Glass. That is right. 

“Mr. Tavenner. Have there been any resolutions passed 
by Local 601 that would follow the Communist Party line? 

“Mr. Glass. Yes; there have been. 

“Mr. Tavenner. Will you elaborate? 

“Mr. Glass. A resolution supporting the ILD—Interna¬ 
tional Labor Defense—which is a Communist-front organi¬ 
zation. A resolution calling Roosevelt a warmonger. 

“Mr. Tavenner. What about a resolution with regard 
to Harry Bridges? 

“Mr. Glass. There is one supporting Harry Bridges. 

“Mr. Tavenner. Was there one supporting American- 
Soviet friendship? 

“Mr. Glass. American-Soviet friendship, absolutely. 

“Mr. Tavenner. American Youth Congress? 

“Mr. Glass. American Youth Congress. 

“Mr. Tavenner. League Against War and Fascism? 

65 “Mr. Glass. Yes.” 

At this time I would like to offer all those excerpts in 
evidence as a part of the defendant’s case. 

The Court: Very well. Is there any objection, Mr. 
Murray? 

Mr. Murray: Your Honor, I should like to state my posi¬ 
tion with regard to that. 
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The only question here involved is, Are yon a member of 
the Communist Party? 

In view of the circumstances which our case showed, I 
saw no occasion for us to take any position in regard to 
that, and therefore I wounldn’t—I don’t dispute that the 
circumstance existed for the assertion of the claim. The 
only point we make it that it was not in fact made. 

The Court: Very well, I will receive that, Mr. Scribner. 

Mr. Scribner. Very well. 

(The excerpts just read from the August 9,1949, portion 
of the printed transcript were accordingly received in 
evidence.) 

Mr. Scribner: As I understand it, there is no question 
here about there being reasonable cause for apprehension. 

The Court: I understood it was part of your defense 
and it is received as such. 

66 Mr. Scribner: I have some additional stipula¬ 
tions I would like to offer to the Court. 

The Court: Very well. 

Mr. Scribner: It is stipulated that the following stat¬ 
utes were in force and effect on and prior to August 10, 
1949: 

What is known as the Smith Act, 18 U. S. Code 2385. 

What is known as the False Claims Act, 18 U. S. Code 
1001. This was, apparently, formerly, Section 35(a) of the 
Criminal Code. 

WTiat is known as the Federal Conspiracy Act, 18 U. S. 
Code 371. 

What is known as the Labor-Management Relations Act 
of 1947, 29 U. S. Code 159(h). 

It is also stipulated and agreed that prior to August 10, 
1949, Communists were indicted for violation of the Smith 
Act and for a conspiracy to violate the Smith Act, and were 
on August 10, 1949, on trial for conspiracies to violate the 
Smith Act, which said actions were widely reported to the 
public at large through the press, radio, and in other ways. 
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It is also stipulated and agreed that the report of the 
Subcommittee on Legislation of the Committee on Un- 
American Activities—and I quote—“On proposed legisla¬ 
tion to control subversive Communist activities in 
67 the United States,” dated April 10, 1948, issued by 
the Government Printing Office for public sale and 
distribution, contains the following statement, at page 3 of 
that report: 

“The Committee therefore recommends that the Justice 
Department immediately institute vigorous prosecution 
against Communists in every case where they have been 
guilty of violating existing laws. ’ ’ 

Would Your Honor indulge me just a moment? 

The Court: Certainly. 

Mr. Scribner: I think I am finished with the stipula¬ 
tions, but I just want to make a last-minute check. 

The Court: Certainly. 

Mr. Scribner: I have no further evidence to offer at 
this time. 

The Court: The defense rests? 

Mr. Scribner: The defense rests. 

Mr. Murray: We have nothing further. 

• •••••••• 

111 The Court: Against the testimony in this case 
and the very able argument of counsel on both sides, 
the Court will now pass to the mixed question of law and 
fact which is raised by the cause of United States of Amer¬ 
ica vs. Thomas Quinn, being Criminal No. 1744-50, an in¬ 
dictment brought by a Grand Jury of this Court under Vol¬ 
ume 2 U. S. Code, Section 129. 

Perhaps, at the outset, the Court should note that Title 2, 
Section 192 of the United States Code provides: 

“Every person who, having been summonsed as a wit¬ 
ness by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under in¬ 
quiry before either House or any committee of either 


131 


House of Congress, wilfuly makes default, or who, having 
appeared, refuses to answer any question pertinent to the 
question under inquiry, shall be deemed guilty of a mis¬ 
demeanor. ’ ’ 

In a rather broad construction of the statute, two crimes 
are provided: one, where a person who, having been 

112 summonsed as a witness, wilfully makes default, 
which is clearly not the situation in this case; or, 

second, who having appeared, refuses to answer any ques¬ 
tion pertinent to the question under inquiry. 

At the outset, the Court feels that the indictment could 
be noticed, since, against it, whatever guilt or innocence 
the facts show and the law reveals will have to be reflected. 

The indictment in substance is composed of four ele¬ 
ments. The first element charges that on a date certain, 
to-wit, August 11, 1950, and within the District of Colum¬ 
bia, an alleged duly created subcommittee of the Congress 
was conducting an inquiry pursuant to the law stated in 
the indictment, being the first element; the second element, 
that the defendant, Thomas Quinn, appeared as a witness 
before the subcommittee; and third, was asked the ques¬ 
tion, whether he was or had ever been a member of the 
Communist Party, which of course is the gravamen of the 
situation; and the fourth element, the indictment avers 
that the question was pertinent to the question then under 
inquiry before the said subcommittee. 

The indictment then concludes with the averment that 
the said Thomas Quinn did then and there refuse to answer 
that question. 

Now, the immediate problem on the question of jurisdic¬ 
tion and venue as against the charge of the indict- 

113 ment, the Government by its evidence has sustained 
that burden, and the Court finds that as a matter of 

law, this particular committee, namely, the Un-American 
Activities Committee of the House of Representatives, was 
a duly constituted committee under subsection (q)(2), Sec¬ 
tion 121 of the Legislative Reorganization Act of 1946, 
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60 Statutes at Large, page 828, and House Resolution 5 of 
the 81st Congress. 

The Court holds as a matter of law that the committee 
came into being as a result of the statute, and that it had 
the right under the resolution to investigate Communistic 
infiltrations of various labor unions, and that the inquiry 
held on the date of August 11, 1950, occurred in the Dis¬ 
trict of Columbia; and that venue has been proved, and 
that the activity in which the committee was then engaged 
was pertinent both to the statute of its creation, and to the 
direction of the House of Representatives under the reso¬ 
lution, House Resolution 5 of the 81st Congress. 

The next question that has arisen by virtue of the order 
of proof and argument of counsel, is whether or not four 
members, who the evidence shows were present on the day, 
constituted a valid subcommittee of the parent committee: 
namely, the Un-American Activities Committee of the 
House of Representatives. 

The Court finds as a fact that this committee was orig¬ 
inally composed of nine members; that by virtue of 
114 disqualification of one, it had been reduced to eight 
in number; and that on the date in question, August 
11, 1950, the chairman in charge of the proceedings on the 
day announced the group as being a subcommittee, and 
named the four members as composing the subcommittee: 
namely, Congressmen Walter, Harrison, Velde, and Wood, 
the chairman. 

At the time the meeting apparently first began, three 
members were physically present, and before the witness in 
question was sworn to testify, Mr. Velde appeared, and the 
entire subcommittee, composed of four members, was fully 
present during the entire hearing of the inquiry of this 
defendant. 

The Court finds as a fact, therefore, that a valid sub¬ 
committee was present. The Court further finds, as a mat¬ 
ter of law, that no minimum being stated, for the purpose, 
at least, since one member would have qualified as a sub¬ 
committee, a fortiori, four members did compose a sub- 
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committee of this major and parent body, known as the 
Un-American Activities Committee of the House of Repre¬ 
sentatives. 

Accordingly, the Court finds that it has both jurisdiction 
of the offense, and that venue has been proven. 

The next two questions, which counsel have argued with 
force and scholarship, turn upon the remainder of the por¬ 
tion of the statute which declares 

“Every person who, having been summonsed as a 

115 witness by the authority of either House of Con¬ 
gress, and who, having appeared”—and I para¬ 
phrase it—refuses to answer any question pertinent to the 
question under inquiry, shall be deemed guilty of a mis¬ 
demeanor. 

The next question that resolves itself is whether or not 
the propounded question—and I quote from page 634 of 
Government Exhibit 1: 

“Are you now or have you ever been a member of the 
Communist Party?” 

At another part of the proceedings, the question was 
propounded in this form: 

“Having made that statement and subscribed to the 
statements expressed by the witness yesterday to whom 
you referred, will you now answer the question whether 
you now have or have ever been a member of the Commu¬ 
nist Party?” 

The Government has indicated that it relies upon the 
first question propounded. The Court observes that in the 
second question propounded in the same inquiry, there is 
no deviation from the substance of the prior question, and 
so the question as it is set forth in the indictment, namely, 
—and I quote from the indictment—“Whether he was or 
had ever been a member of the Communist Party,” raises 
the question of whether it was pertinent to the inquiry. 

The Court finds as a fact and concludes as a mat- 

116 ter of law that under the statute creating the com¬ 
mittee, and the resolution of Congress that gave it 
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the power of inquiry, its investigation as a subcommittee 
into Communistic infiltration of various labor unions was 
a pertinent question, and accordingly, the question of 
whether the witness was or had ever been a member of the 
Communist Party was a proper question to ask. 

The Court observes that from the inquiries of this same 
date, the Congress later enacted the Internal Security Act 
of 1950. As I say, I hold as a matter of law that such in¬ 
quiry by the committee was authorized by Public Law 601 
of the 79th Congress, Second Session, cited as “Legislative 
Reorganization Act of 1946,” being Section 12(q), and 
House Resolution 5 of the 81st Congress, which adopted 
the rulings of the House as set forth in the Act. 

It is to be observed also that investigation of Commu¬ 
nistic infiltration into specific fields of endeavor has been 
previously upheld by the courts in the cases of Lawson vs. 
United States and Trumbo vs. United States, decided in 
1949 and reported at 85 United States Appeals, D. C. 167, 
and certiorari denied 1950, 339 U. S. at page 934. 

In that particular instance, the investigation of alleged 
Communistic infiltration had to do with the moving picture 
industry and was held a proper subject of inquiry 
117 for the House Committee on Un-American Activi¬ 
ties, under the Reorganization Act, and certainly 
would be a proper inquiry on behalf of a subcommittee 
that appeared therefor. 

The Court, therefore, holds on the second point of the 
indictment that the question was propounded, and holds 
that it was a matter of law a pertinent question to be in¬ 
quired of in that particular investigation and inquiry then 
being conducted. 

Now, the question next arises from the force of the in¬ 
dictment, whether the defendant, Thomas Quinn, then and 
there refused to answer that question. 

The Court finds from the record in the cause, and par¬ 
ticularly 634 of Government’s Exhibit No. 1, that the ques¬ 
tion was propounded, “Are you now or have you ever been 
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a member of the Communist Party?” to which the answer 
was given: “I would like to make a statement along the 
lines that Mr. Fitzpatrick made yesterday in regard to a 
question of that nature. I feel that the political beliefs, 
opinions and associations of the American people can be 
held secret if they so desire.” 

The question was then asked of him: “And for those 
reasons, do you decline to answer that question?” to which 
the defendant at the bar replied, “I didn’t say I was de¬ 
clining to answer the question. Before I do answer the 
question, I would like to say that I support the posi- 

118 tion of Brother Fitzpatrick yesterday.” 

Then there is a colloquy which appears between 
the witness and the Chairman of the committee, and there 
is reported in the exhibit, noted as Government’s Exhibit 
1, that the Chairman asked this question: 

“You have stated your position. Having enunciated 
your sentiments and your position, will you now answer 
the question, whether you are now or have ever been a 
member of the Communist Party, or do you decline to an¬ 
swer?” 

To that, the defendant at the bar replied: 

“I decline to discuss with the committee questions of 
that nature.” 

Now, the Court finds from the facts, as the record bears 
out, that the allegation of the indictment that the defend¬ 
ant then and there refused to answer the question, has been 
made out, and the Court finds as a fact that he did not an¬ 
swer the question. 

The next problem that we face is the question of whether 
or not he has claimed, by virtue of his position, a personal 
privilege against self-incrimination or, under the First 
Amendment to the Constitution, as he expressed it on the 
stand, whether he could maintain an opinion unto himself 
concerning that particular matter. 

With regard to a broad question as to whether to 

119 use the expression, “I rely upon the First, supple¬ 
mented by the Fifth Amendment,” or “I rely upon 
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the First Amendment to the Constitution of the United 
States,” this Court notes that it has already been resolved 
in the cases of Lawson vs. United States and Trumbo vs. 
United States, reported, as I say, in 85 U. S. App. D. C. 167, 
in -which certiorari was denied, 339 U. S., at page 934, that 
there is no protection in the assertion under the First 
Amendment of a refusal of a witness to answer such a per¬ 
tinent question. 

The next question that is before us is whether or not, 
by any reference to the Fifth Amendment, has the privi¬ 
lege of self-incrimination been asserted? At the outset, 
taking the testimony of the defendant before the bar, the 
Court finds as a fact that at no point did the defendant 
assert directly his personal privilege against self-incrim¬ 
ination. 

With regard to the defendant at the bar, the Court notes 
that w T hen he first took the stand, he made the statement— 
and I quote from the record: 

“I have counsel available. I don’t feel that I am on trial, 
but if turns of events seem to indicate that, I may call for 
counsel.” 

Mr. Tavenner, the counsel for the Un-American Activi¬ 
ties Committee, is reported to have said: 

“I merely mention it so that you may understand you 
have a right to consult counsel at any time you may 
120 desire in the course of your testimony.” 

Now, the Court observes from the record that this 
defendant is a man of 33 years, that in a period of 9 years’ 
membership with Local 601 of the International Union of 
the United Electrical, Radio and Machine Workers, he has 
progressed from a position, first, between the years 1944 
and 1947, when he was a section steward, apparently work¬ 
ing for the Westinghouse Electric Corporation, until he 
became employed as a field organizer of the national organ¬ 
ization, and that from the position of a section steward he 
had progressed until he was a chairman of the Civil Rights 
Congress at the time he appeared and testified, being spe- 


i 
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cifically Chairman of the Western Pennsylvania Civil 
Rights Congress. 

The Court, of course, has had the defendant before him, 
notes that he is a man of middle age, has the appearance 
of a man of intelligence; with the rapid strides he made in 
such short years, the Court concludes as a fact that he is 
an able person, a person with ability, a person with edu¬ 
cation, a person who could understand the position in which 
he found himself at the time this particular question cov¬ 
ered by the indictment was propounded to him. 

In his defense, there has been asserted that by the use 
of the expression, when he answered, “I would like to make 
a statement along the lines that Mr. Fitzpatrick made yes¬ 
terday in.regard to a question of that nature. I feel 
121 that the political beliefs, opinions and associations 
of the American people can be held secret if they so 
desire,” and continuing on, the defendant at the bar re¬ 
plied: 

“I didn’t say I was declining to answer the question. 
Before I do answer the question, I would like to say that 
I support the position taken by Brother Fitzpatrick yes¬ 
terday,” 

as against the answer which is in the record: 

“I decline to discuss with the committee questions of 
that nature,” 

as well as the expression on his part where the defendant 
says, 

“Yesterday, one of the Congressmen made the statement 
that people down here would be given an opportunity to 
clear themselves, as it were. I would like to say I didn’t 
feel it was an opportunity to clear myself. I feel the op¬ 
portunity I am given here is a choice of clearing myself at 
the price of assisting this committee and destroying the 
Constitution, and that I could not join the committee in 
doing that,” 

does not of itself—and the Court finds as a fact—amount 
to the assertion of the personal privilege against self- 
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incrimination guaranteed to a citizen by the provisions of 
the Fifth Amendment. 

122 Query: Does his reference to.the position taken 
by Mr. Fitzpatrick the day previous also extend to 

him? 

Since Mr. Fitzpatrick is before another court, and I be¬ 
lieve counsel have told this Court that the testimony has 
been taken, but that the opinion of the Court has not been 
rendered, the Court will not go into detail of the position 
which Mr. Fitzpatrick took, other than to say that it cer¬ 
tainly left much to be desired as to whether he was actually 
claiming self-incrimination or not. 

It is to be observed that his answers—and I speak of 
Mr. Fitzpatrick’s—were long and rambling. They had a 
major theme, which seemed to be that the committee was 
prostituting its office and seeking to aid a rival group in a 
forthcoming election. But I will not go into detail, which 
brings me to the question: Can one claim a personal privi¬ 
lege against self-incrimination by reference to a position 
that another took? 

On that, this Court finds as a matter of law that one may 
not. Since the privilege is personal, the defendant must 
assert it himself, since another may not know what is in a 
defendant’s mind at the time he is called before the Con¬ 
gress to testify on pertinent matters, to proper inquiry, 
and therefore, one may not, by reference, assert that privi¬ 
lege. 

In summary, the Court makes the following findings of 
fact and conclusions of law: 

123 That the indictment as set forth has been proven 
beyond a reasonable doubt by the Government. 

That this was a duly and properly constituted committee 
of the House of Representatives, created pursuant to stat¬ 
ute. 

That this was a valid and subsisting subcommittee, four 
members of a parent, eight-member full committee. 

That the defendant, Thomas Quinn, appeared as a wit¬ 
ness ; that he was sworn; that he was inquired of whether 
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he was or had ever been a member of the Communist 
Party; that the question was pertinent to the inquiry, 
which the full committee, plus the subcommittee, had the 
power to inquire. 

And the Court finds as a fact that the defendant then 
and there refused to answer the question. 

Now, the Court concludes that: 

This defendant has been guilty of a contempt of 
Congress; 

That he has been guilty of a violation of Section 192, 
Second Volume, U. S. Code; 

That at no time did he assert his personal privilege to 
self-incrimination; 

That he did not at any time assert an honest and reason¬ 
able apprehension of Federal prosecution; 

That he was a capable executive of this union, with a 
large membership which, as I recall, the record stated had 
approximately 500,000 members; 

That he was a competent person to exercise the 
124 privilege in his own behalf. 

The Court notes that the Fifth Amendment is 
available to an honest and reasonable claim, though it is 
not an avenue to escape or hide something and protect 
others; and therefore, this defendant, the Court finds from 
the evidence, did not assert a proper claim of immunity. 
Accordingly, at this time the Court will enter a judgment 
of guilty against this defendant. 

Now, will you rise, Mr. Quinn? 

By virtue of the findings of fact and conclusions of law 
which the Court has just announced, the Court at this time 
will find you guilty in Criminal Case No. 1744-50, of a con¬ 
tempt of Congress on the date of August 11, 1950, in your 
refusal to answer the question, * 4 Whether you were or had 
ever been a member of the Communist Party,” and at this 
time this Court will remand you to custody. 

Mr. Scribner: Will Your Honor at this time consider an 
application for a continuance of the bail, of the bond on 
which the defendant has been— 
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The Court: No, it is the universal practice of the Court, 
in the return of a verdict of guilty or the finding of a judg¬ 
ment of guilty, to remand the defendant. You may pre¬ 
pare your record if you propose to appeal the matter, and 
submit the question of bail at a later date. 

Mr. Scribner: Was Your Honor considering sen- 

125 tence immediately? 

The Court: If you would ask me to do so. 

Mr. Scribner: May I confer with the defendant for a 
moment? 

The Court: Yes, indeed. 

Mr. Scribner: Will Your Honor be a little patient with 
me; just a moment or two more. 

The Court: Certainly, take your time. 

Is there any further matter you desire to call to my at¬ 
tention? 

Mr. Scribner: The defendant at this time asks this 
Court to impose a sentence. In connection with that, may 
I say just a word or two? 

The Court: Yes. Before you do, I notice that the in¬ 
dictment in the cause alleges that the date of commission 
to have been August 11,1950, and the proof shows the date 
of August 10, 1950. 

However, by the force of Buie 12(b), subsection (2), 
which reads: 

“Defenses and objections based on defects in the insti¬ 
tution of the prosecution or an indictment or information 
other than it fails to show jurisdiction in the court, are to 
charge an offense which may be raised only by motion be¬ 
fore trial. Motions shall include all defenses and ob- 

126 jections then available to the defendant. Failure to 
present any such defense or objection as herein pro¬ 
vided constitutes a waiver thereof. 

“But the court, for cause shown, may grant relief from 
the waiver. Lack of jurisdiction or failure of the indict¬ 
ment or information of charge and offense shall be noticed 
by the court at any time during the pendency of the pro¬ 
ceedings.” 
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Since the date has been shown by the evidence to have 
been the 10th, it was charged the 11th, the Court finds no 
variance as a matter of law, and confirms and ratifies the 
judgment heretofore entered. 

Now, would you be good enough to enlighten me as to 
some of the background of this young man? Does he have 
any prior criminal record? 

Mr. Scribner: Not so far as I know. He has never been 
—as a matter of fact, I don’t know of his ever having been 
in a courtroom, even, in any manner whatsoever. This is 
the first time, and it involved, obviously, some serious ques¬ 
tions as to how words would he interpreted. 

The defendant himself has lived all his life in Pitts¬ 
burgh, was born there, his family is there. He has three 
young children and his wife living now in Pittsburgh. He 
has always worked in the shop, that is, at the Westinghouse 
Electric Corporation, for quite a number of years, 
127 and has been on and off with the union itself. 

As the record shows, he was a steward, he was 
trusted by the employees, and was elected as a steward, 
handled their grievances quite satisfactorily. As a matter 
of fact, his relationship in so far as the employer and the 
supervision in the plant itself was concerned, was always 
on a good, solid basis, disagreeing perhaps on methods of 
approach to a problem, but honest disagreement in the 
sense that he always acted as an honest steward, as an 
honest union man; and that is exactly how he approached 
this problem, too, that is before the Court. 

Before I go any further on that, if Your Honor please, 
just to preserve the record: 

I note that I did not make my motion for a new trial and 
an arrest of judgment. I would like to ask leave of the 
Court to file that formally in writing, prior to the— 

The Court: Since you have asked the sentence to be im¬ 
posed, you may anticipate a ruling on both. 

I believe it would constitute a waiver, but it will be under¬ 
stood that you are preserving your rights for appeal. 
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Mr. Scribner: Thank yon very mnch, Your Honor. 

On the basis of that background of this individual, the 
very nature of Mr. Quinn himself—he is a fairly young 
man; as I said, he has very good relationships in town, 
among his neighbors and friends, and the people he 

128 worked with—may I respectfully urge this Court to 
suspend sentence on him. 

The issue itself is one which is going to take consider¬ 
able time to resolve. It is obviously the kind of isssue that 
is going to go up through the courts. 

To a large extent, I think perhaps, it might well be said 
that I should be standing in his place and he should be 
standing in my place, for a very simple reason: because it 
was my obligation and my duty to advise him as I advise 
people in the union wrho go about their union business. It 
was always my firm belief, as an attorney, as an attorney 
who has read the cases, the very cases I cited to Your 
Honor this morning, and as an attorney who thought he 
understood what the law was, — and I will be perfectly 
frank to say that I hope that the higher courts will con¬ 
clude that my initial approach to this problem was correct. 
Be that as it may, the defendant stands on that side, about 
to be committed, and I stand on this side. 

Now, I refer to that as something to be considered by 
the Court, something that might be considered by the Court 
in respect to the sentence of Mr. Quinn. Undoubtedly, who¬ 
ever it is that does appear before a committee now will at 
least have reasonable cause for apprehension in an entirely 
different light than what has been up to date; and witnesses 
from now on will perhaps see that at least a number of the 
courts in the District have made a determination 

129 that, in the absence of a clear assertion of the priv¬ 
ilege against self-incrimination, in so many words, 

they are in jeopardy if they choose to assert the privilege 
in any way. 

May I again respectfully urge this Court to suspend sen¬ 
tence on Mr. Quinn? His family, as I said, is in Pittsburgh. 
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They are all young children. I think the smallest is four, 
the youngest is four, the oldest is eleven. 

The defendant himself has no property to speak of. He 
has lived there, as I said, all his life, he is constantly amen¬ 
able, and has been amenable, to the order and direction of 
the Court, and certainly will continue to be amenable to the 
Court’s direction. 

That, together with the questions of law which may be 
involved here, I respectfully urge on this Court, should be 
grounds for consideration in respect to sentence. 

The Court: The Court knows of no more burdensome 
duty that it ever had than to impose sentence upon one and 
then fix the proper punishment which should apply. 

Of course, we begin the approach on it, that the defen¬ 
dant will stand trial. It is not the case of acknowledgement 
of guilt in asking leniency at the outset. But we must rec¬ 
ognize that in the criminal process under our accusatory 
system of procedure, the penalty serves two purposes: 
One, to punish the offender; and second, to act as a deter¬ 
rent to others from the likelihood of their commit- 
130 ting a similar offense. 

I think we must take into consideration the unset¬ 
tled conditions as we find them in the world at large. We 
must recognize that there is imminent danger to our repub¬ 
lican and democratic form of life, aimed even, perhaps, to 
the very structure of the Government itself. 

I think a soldier in the field would certainly appreciate 
more the opportunity of seeing and observing a uniformed 
opponent than to know that there must be ones at home who 
are, by infiltration, by destruction, or by sabotage, by posi¬ 
tion, influencing the effort of our Government to actually 
maintain its life and its existence. 

We have had precedents for the matter, in that a number 
of persons similarly situated to the defendant at the bar, 
thought it was their right and opinion to exercise certain 
beliefs along the lines which are involved in this case, no¬ 
tably the Hollywood writers. 
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As I recall, in each one of those cases, each man who ap¬ 
peared before the Court had led an exemplary life. He had 
never been in trouble before. The matter was passed on 
not by one, but I think at least by three judges of our court, 
and in each instance, each of those three judges imposed the 
sentence of the maximum of 4 to 12 months and a fine of 
$1,000; and in the position of this defendant, I don’t see 
that an exception can be made. 

131 Accordingly, it is the judgment of the Court that 
you, Thomas Quinn, in Criminal Case No. 1744-50, 

will be sentenced to serve a term of 4 to 12 months, and that 
you be fined the sum of $1,000. 

Mr. Scribner: Will Your Honor at this time continue the 
bond, the bail on which the defendant has been— 

The Court: Technically, I believe I have ousted myself 
from the jurisdiction of the defendant, having imposed the 
final sentence of judgment, and that your remedy lies with 
the Circuit Court of Appeals here. 

What is the position of the Government on that, Mr. 
Murray? 

Mr. Murray: I believe the trial judge does have the 
function; I believe the Appellate Court prefers that it be 
exercised first— 

The Court: What is the position the Government takes 
in the matter? 

Mr. Murray: I am disposed to oppose bail in this case, 
Your Honor. I suggest to the Court the lack of jurisdic¬ 
tion, in that the appeal does not involve a substantial ques¬ 
tion. 

As to that, I do not assert confidently just what the mer¬ 
its are of the questions. I simply call the Court’s atten¬ 
tion to what the questions are: first, the validity of the 
subcommittee; secondly, whether the defendant asserted 
his claim. 

132 If, in those questions, there is no substantial ques¬ 
tion for the Appellate Court to decide, the rules say 

that the Court shall not, that this Court, nor the Appellate 
Court either, shall not release the defendant on bail 
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Passing that for the moment, I formally oppose the exer¬ 
cise of discretion to release him on bail, calling, however, 
to the Court’s attention this situation, which I have thought 
was worthy of consideration, although it is not a part of 
the rule. 

That is, in misdemeanor cases, where the penalty im¬ 
posed is necessarily a year or less than a year, it is quite 
possible for a defendant on appeal to have to serve a good 
portion of his sentence waiting for the appeal to be heard. 
Although that consideration has not entered into the mak¬ 
ing of the rules, I think it not inappropriate to mention it 
to the Court. 

The Court: I am going to make this suggestion. I will 
continue my present ruling that the defendant be remanded, 
and ask counsel to perfect his record as early as he can, 
and renew his motion for bail. 

You have a very short record, and I am sure— 

Mr. Scribner: To this Court? 

The Court: Yes. I will be available at any time through¬ 
out the week. I am sitting in criminal term until the first 
of April. I think you can probably draft it in the 
133 next several days. 

The Court wants to correct one matter on the rec¬ 
ord. May I have that indictment, please? (Document 
handed to the Court.) 

The Court notes from Government Exhibit No. 1 that the 
date on which the defendant at bar actually appeared be¬ 
fore the subcommittee was August 11, 1949, whereas the 
indictment charged on August 11, 1950. That obviously is 
a typographical error, since the case itself is being tried. 

With reference to the date of 1949, the Court finds as a 
fact that that was the date on which the proceedings were 
held, and that it is not at variance with the date alleged, 
“August 11, 1950.” 

(Thereupon, at 4:25 o’clock p.m., the trial was con¬ 
cluded.) 

• ••••••••• 
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135 Washington, D. C., 

February 27,1951. 


136 PROCEEDINGS 

The Court: There is before the Court at the present time 
in the case of United States v. Thomas Quinn, Criminal 
No. 1744-50, a motion for a new trial and a motion in arrest 
of judgment. I notice the presence of Charles Murray, 
Esquire, Assistant United States Attorney appearing for 
the Government, and the presence of David Scribner, 
Esquire and Allan R. Rosenberg, Esquire, appearing for 
the defendant. 

May I ask, first, Mr. Murray, have you received a copy 
of the motion? 

Mr. Murray: I have, Your Honor. 

The Court: Your are familiar with them? 

Mr. Murray: I am, yes, sir. 

The Court: Do you waive the time necessary to reply? 

Mr. Murray: I do, yes, sir. 

The Court: Do you gentlemen want to argue the motions 
or will you submit them? 

Mr. Scribner: We prefer to submit them, sir. 

The Court: Very well. Now, on the motion for a new 
trial, the Court would have assumed that the different 
points which are being raised under that motion would 
have been set forth. The Court does notice that the motion 
moves the Court to grant a new trial for the reasons urged 
in defendant’s motion to dismiss, which is a matter here¬ 
tofore passed upon by this particular Court, and 

137 also the reasons urged in the motion for judgment 
of acquittal, which is fresh in the Court’s mind due 

to the fact that the case was tried yesterday, and also by 
reference the reasons in the motion in arrest of judgment, 
all of which are renewed. On the basis of the motion the 
Court will now overrule it, passing next to the motion in 
arrest of judgment. The Court notes that the grounds 
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raised are that the indictment does not charge an offense, 
that the Court has no jurisdiction over the subject matter, 
that there was no duly created subcommittee of the House 
Committee on Un-American Activities as alleged in the 
indictment, and for all the reasons heretofore urged in 
defendant’s motion to dismiss, the motion in arrest of judg¬ 
ment is pressed upon the Court. 

The Court passed specifically upon each of the matters 
raised under the motion in arrest of judgment which were 
raised yesterday and, accordingly, now the Court will over¬ 
rule the motion in arrest of judgment. 

Now, Mr. Scribner has informed the Court that he has 
filed his notice of appeal in this case, that he has filed 
his designation of record; I believe he has also filed a 
motion to transmit the original records and exhibits to the 
Court of Appeals. 

Mr. Scribner: Yes, Your Honor. 

The Court: The Court notes the presence of the motion 
to transmit the original records and exhibits to the 
138 Court of Appeals and feels in this case the motion is 
seasonably and well taken, I am going to sign the 
order which accompanies the motion and direct that the 
original records and exhibits be transmitted. 

Counsel for the defendant has moved me also to admit 
the defendant to bail pending appeal. In view of the fact 
that this is a misdemeanor and having in mind the time 
necessary to perfect the appeal, plus the probability of an 
argument before the Court of Appeals recesses for the 
summer months, I think the motion is well taken and the 
Court will admit the defendant to bail pending appeal on 
the original penalty of $1,500. 

(Thereupon, at 12:05 o’clock p. m., the foregoing pro¬ 
ceedings were concluded.) 


(At 2:15 o’clock p. m., the following proceedings were had 
in open court:) 
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The Court: The court notes the presence of Thomas 
Quinn, defendant in the case of the United States v. Thomas 
Quinn, Criminal No. 1744-50, who, on yesterday, Monday, 
February 26, 1951, the Court held to be guilty of an indict¬ 
ment charging contempt of Congress in violation of Section 
192, Title 2 of the U. S. Code. 

In order that the records of the Court may be 

139 complete, I am at this moment signing the original 
sentence heretofore imposed on this defendant, 

namely, a judgment of four to twelve months and to pay a 
fine of $1,000. However, I have talked with counsel; I 
would be very pleased, Mr. Rosenberg, if you would 
elaborate on the matter that was dicussed as to how much 
this man makes in his employment, whether he owns or 
rents his home, what his financial situtation is; I would like 
to hear you. 

Mr. Rosenberg: Yes. Your Honor. Mr. Quinn is a 
welder employed by the Westinghouse Electric Corpora¬ 
tion in East Pittsburgh, Pennsylvania. His basic salary is 
$65 a w T eek; there is overtime or perhaps incentive pay 
beyond that as the job works out, but that is his basic pay. 
He does not own his own home, he rents it; he pays $35 a 
month rent. He is married, he has three children rang¬ 
ing in age from five to eleven. There are two bedrooms 
in the house—I believe Your Honor asked specifically about 
that. 

The Court: That gives me some idea of the size of the 
house. 

Mr. Rosenberg: I believe it is a frame house, is that 
correct? 

Mr. Quinn: No, it is brick. 

Mr. Rosenberg: A brick house. Except for a current 
bank account to care for current expenses, things of that 
sort, Mr. Quinn is without any substantial property. Is that 
correct? 

140 Mr. Quinn: That is true. 

The Court: I am prepared to modify this sentence. 
Would you so move in his behalf? 
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Mr. Rosenberg: I move the Court, if Your Honor please, 
to decrease the sentence in any way that Your Honor will 
do so. 

The Court: Very well. I am at this time signing an order 
the effect of which is that the judgment and commitment 
entered in the above-entitled case on the 26th day of Feb¬ 
ruary, 1951, be and the same is hereby vacated, set aside and 
held for naught. 

I desire to observe that the statute declares the punish¬ 
ment in the instant case to be a misdemeanor up to a year 
and $1,000. There was before me this morning on the 
motion in arrest of judgment, as well as the motion for a 
new trial, one proposition which this Court had in mind, 
the recent case of Robert Lucas v. the United States, 
decided by our own Circuit Court of Appeals January 25, 
1951, and being numbered in that Court, 10,791, wherein 
there was a date named in the indictment which did not 
conform to the proof and our Court of Appeals held in 
substance that under Rule 52-A of the Federal Rules of 
Criminal Procedure, that it was not an error, defect, irreg¬ 
ularity, or variance that would affect substantial rights, 
and accordingly held it was not prejudicial and it was a 
clerical error, the same as I held at the close of the testi¬ 
mony in awarding the original judgment. 

141 Now, in this case, Criminal No. 1744-50, wherein 
you, Thomas Quinn, have been found guilty of a 
violation of Section 192, Title 2 of the U. S. Code, the Court 
will impose sentence of one year and a fine of $500. 

Mr. Rosenberg: Your Honor please, may I respectfully 
interpose an objection to that part of the new sentence 
winch increases, if it does increase, the penalty from four 
to twelve months to one year. I, of course, interpose no 
objection to the fine. 

The Court: I think you should note that of record. I 
have verified the record since and find the penalty is a 
misdemeanor and the indeterminate sentence under our 
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statute does not apply. In recognizing it now and correct¬ 
ing it, I desire to have the judgment be correct. 

There has been a motion made in behalf of Thomas Quinn 
for bail. I indicated in his absence that the bail would 
be granted; in his presence, I set bail on appeal in the same 
sum as heretofore, $1,500, and J. Louis O’Connor, surety, 
is acceptable to the Court. 

I believe at this time you may go with him and when his 
bond is renewed, he will be at large under that bond. 

Mr. Rosenberg: Thank you very much, Your Honor. 

(Thereupon, at 2:25 o’clock p.m., the foregoing proceed¬ 
ings were concluded.) 



Washington, D. C., 

February 28,1951. 

• •••••• 

PROCEEDINGS 


The Court: Are counsel present in the case of United 
States v. Thomas Quinn? Counsel for the Government 
and counsel for the defendant, will you approach the trial 
table, please. 

In the case of United States v. Thomas Quinn, Criminal 
No. 1744-50, this Court found the defendant guilty of the 
violation of Section 192, Title 2 of the U. S. Code, following 
the taking of testimony and argument of counsel on Monday, 
February 26, 1951. At the time and following the close of 
the testimony, counsel moved the Court to impose sentence. 
The Court imposed a sentence at the time of four months 
to twelve months and a fine of $1,000. 

At the time, senior counsel in the case, David Scribner, 
moved the Court orally for a motion for a new trial and 
the Court’s recollection is that the Court directed him to be 
formal and to file it in writing. There w*as also a motion 
made at the time to permit the defendant to remain on bond 
pending appeal. The Court ordered the defendant re- 
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manded and told counsel if he would perfect his record on 
appeal and notify the Court, the Court would consider the 
matter as soon as that was done. 

It was brought to the Court’s attention that steps had 
been taken to perfect the appeal, with the result that the 
Court saw counsel informally at the noon recess and 
directed that they be present in the court at 1:45 on 

144 Tuesday, February 27, 1951. At that time the de¬ 
fendant was present and the Court took additional 

information concerning his past history and background, 
and at that time the Court signed what purported to be an 
order vacating the judgment and commitment, and indi¬ 
cated that the Court would impose a sentence of one year 
and a fine of $1,500; the Court remarking at the time that 
the Court had since, on its own, investigated the matter 
and discovered that this was a misdemeanor and that our 
local law required indeterminate sentences only in the case 
of felonies. 

The junior counsel in the case, Mr. Allan Rosenberg, 
acceded to the reduction in fine and objected to the change 
of the sentence of four months to twelve months and sub¬ 
stituting the one year. I think his point is well taken. 

Beyond that, the Clerk of the Court, Mr. Harry Hull, 
has informed the Court that actually the notice of appeal, 
the designation of record, was filed in this cause at 10:00 
a. m. on Tuesday, February 27, 1951. By that act of filing 
and recording, this Court was ousted, as the Court feels, 
of jurisdiction to modify this sentence. 

Accordingly, in order that the record may be clear, the 
Court now will hold for naught its action taken allegedly 
vacating the judgment and commitment, and in view of the 
fact that the appeal has been noted to the original judg¬ 
ment, that judgment will now stand. 

145 Is there anything else counsel want to call to my 
attention? 

Mr. Murray: Your Honor, the judgment from which the 
appeal would now be taken was that entered in the first 
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instance, on the afternoon of February 26, which was the 
indeterminate sentence. That, I believe, is a void judgment 
and at some time or other it ought to he corrected. 

I believe it would be in order for the Court of Appeals 
to be requested to remand the case to this Court for the 
purpose of vacating that entry of judgment and awarding 
a sentence not containing a minimum and maximum pro¬ 
vision; in other words, not under the indeterminate sen¬ 
tence law. 

The Court :Well, how do you counsel propose to do it! 
Do you want to work it out between vouselves! 

Mr. Murray: I will move for the immediate remand so 
the record can be corrected in that particular. Then, of 
course, it can go back to the Court of Appeals. 

The Court: What is your pleasure! 

Mr. Rosenberg: I simply want to protect whatever rights 
I have, of course, and in view of the fact I have a short 
time to file a notice of appeal from the second judgment, 
if there is a second judgment—does Your Honor propose 
to vacate that second judgment? 

The Court: Let me ask you this: We need the presence 
of the defendant to impose the sentence; I assume 
146 he has gone back to Pittsburgh? 

Mr. Rosenberg: He has gone back to Pittsburgh. 

The Court: When do you expect he will be back? 

Mr. Rosenberg: I made no arrangement because he is 
out on bail. Another thing, I want to protect his freedom 
on bail. 

The Court: There is no question of that, he won’t be 
committed or anything of the sort. 

Mr. Rosenberg: At the convenience of the Court, I can 
have him back here. 

The Court: I can make this suggestion, if you feel it 
is one of expediency, the action of the Court now will be to 
hold for naught the action taken yesterday on February 27, 
1951, so that your appeal is from the prior judgment which 
was entered. 
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Now, in the meantime, if you counsel want to get together 
and ask for a remand and a correction, I will be very happy 
to accommodate you. 

Mr. Murray: I will ask for it. I don’t know if Mr. Rosen¬ 
berg wants to indicate his attitude; whatever it is, I am 
going to ask for immediate remand. 

The Court: So no rights will be lost, I will set aside the 
action taken yesterday. Have you a suitable order pre¬ 
pared to correct the record? 

Mr. Murray: I do not have the record, Your Honor. 
Mr. Hull discussed the matter with me and has 
147 drafted one which I think is satisfactory. I can have 
it sent down to Your Honor or bring it. 

The Court: Has Mr. Rosenberg seen it? 

Mr. Murray: No, I don’t have it with me now. 

Mr. Rosenberg: One other point, Your Honor: I am 
quite uncertain as to what is going to happen with this 
particular problem. 

The Court: I don’t think it is any kind of problem. So 
far as the Court is concerned, if we had had a little more 
time and not moved so quickly for the sentence, the sen¬ 
tence would have been in better order, but you moved im¬ 
mediately and it was given. The Court is accustomed to 
imposing so many felony sentences, it fell into the habit 
of doing it for a misdemeanor. 

Your problem is that under this sentence imposed of four 
to twelve months, the defendant gets a break. Technically, 
he wouldn’t be eligible for consideration of parole until 
he had served six or seven months, and the likelihood is 
he would have to serve ten months. With an indeterminate 
sentence, there is an indication to the authorities the mini¬ 
mum should be four and the maximum twelve; the likeli¬ 
hood of making parole is greater. It is technically a void 
sentence because the law of the District of Columbia does 
not require that indeterminate sentences be imposed. It 
is as broad as it is long. 


* 
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148 Mr. Rosenberg: I am thinking, Your Honor, of the 
reduction in the fine from $1,000 to $500. 

The Court: If that becomes an element after the major 
point in the appeal is perfected, the Court of Appeals will 
remand the case to the Court to correct the sentence, or do 
what the Court sees fit and proper, so it is no problem; we 
won’t even worry about it. 

Mr. Rosenberg: I simply want to preserve what rights 
I have. 

The Court: I understand. Very well. Then, in order 
that we will be crystal-clear, I am going to sign an order 
that will vacate the action taken yesterday, Tuesday, Febru¬ 
ary 27,1951, and that will allow’ the present pending appeal 
to be from the original judgment imposed on Monday, 
February 26, 1951. In the meantime, if counsel care to, 
they may ask the Court to remand it for correction so the 
record will be complete, or otherwise let the case go up on 
appeal in its present form and we will be guided by what 
occurs when the case gets to the Court of Appeals. 

Mr. Murray: May I ask Mr. Rosenberg whether the re¬ 
cord on appeal, as it w r as taken at 10:00 o’clock yesterday, 
omits the proceedings of yesterday afternoon? 

Mr. Rosenberg: Whether it now stands that way? 

Mr. Murray: Yes. 

Mr. Rosenberg: It does now stand that way and it 

149 seems to me, if we are going to the Court of Appeals 
on remand, we ought to include yesterday’s tran¬ 
script. 

The Court: The point I would like to make with counsel 
is this: it never occurred to the Court that the advocate 
would note an appeal until the action on the motion for 
a new trial and the motion in arrest of judgment was acted 
upon. It did not occur to me, regardless of what I may 
have said. 

Mr. Murray: Regardless of Mr. Rosenberg’s duties in 
regard to his client, he is faced with the factual situation 








155 


that it was his own motion that hurried the Court into the 
action it took, and I believe that ought to be considered. 

The Court: You gentlemen work it out and, so far as 
acting upon the motion for a new trial and the motion 
to arrest judgment which occurred at approximately 2 
o ’clock in the afternoon, when the appeal had been noted at 
10 o ’clock in the morning, I think counsel on both sides will 
recall that when the Court directed Mr. Scribner on Monday 
to do it formally, the Court had indicated then that it 
would certainly overrule it. So, it was a pro forma matter 
when the Court overruled the motion for a new trial and 
arrest of judgment at 2 o’clock. I think counsel for the 
defense would have been startled, had I taken any other 
action. 

Mr. Rosenberg: You are quite right. 

Mr. Murray: I may say to Your Honor, I propose in my 
motion to the Court of Appeals for a remand to 
150 take a position that all proceedings in the case sub¬ 
sequent to the verdict of February 26, the finding of 
guilty of that date, are void. 

The Court: Mr. Rosenberg, if you can consent to the 
form of the motion, you won’t have to come back and sign 
it when it is received. 

Mr. Rosenberg: I want to discuss this with Mr. Scribner 
and I will as quickly as possible. 

Mr. Hull: May I say a word, Your Honor? In as much 
as what you have said has meant to my mind you disposed 
of the motion for a new trial and the motion for arrest of 
judgment as of Monday, should the certificate of the Clerk 
show disposition as of that time, which would be prior to 
the notice of appeal? 

The Court: Technically, no, because the effort was made 
to do it informally and I asked that a formal motion be 
made, and the motion has been filed and was acted upon 
after the notice of appeal had been noted. 

The only problem is that counsel, I think, knew in advance 
what the action of the Court was going to be. 
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Mr. Rosenberg: That is right, Your Honor. 

The Court: It would have been a happier thing to have 
acted on all motions and then have noted the appeal, which 
I assumed. 

Mr. Rosenberg: In my knowledge of civil cases, 

151 the motion for a new trial, pending prior to judg¬ 
ment, is impliedly overruled by the judgment. 

The Court: That doesn’t necessarily follow. In crimi¬ 
nal practice, one of the very fine functions of a motion for 
a new trial is to draw the Court’s attention to alleged 
errors below so the Trial Court can correct them, if the 
Court sees fit. Your own motion was very skimpy. It was 
two lines and did not set forth in detail the grounds at all. 

Mr. Murray: Your Honor, the record from which the 
appeal was taken consists of the trial, the taking of evidence, 
the finding of guilty, the imposition of sentence, and the 
appeal. Any further proceedings are no part of the record, 
and I understand it, and therefore the motion for a new 
trial and the motion in arrest of judgment ought not to be 
inserted as a part of the record, I understand Your Honor 
is directing the Clerk. 

The Court: In the hurry with which it was carried out, 
perhaps, the advocate has not been technically taking steps 
progressively, but in order that the Court of Appeals 
may have all formal matters of record, I will direct the 
Clerk to include the motion for a new trial plus a motion 
for arrest of judgment on which we acted at 2 o’clock on 
Tuesday, February 27,1951. 

Mr. Murray: I should like to state of record that the 
government opposes that. 

152 The Court: Very well. 

Mr. Murray: I don’t believe counsel here should 
have the benefit of inserting in the record, after it hap¬ 
pened, that which he wished to take advantage of and to 
omit from the record that which might harm him. I think 
he is inconsistent and ought not to be acceded to in that 
request. 







157 


The Court: Well, the matter has been gone into here. I 
think the record is complete and I merely want to guide the 
Clerk in the action and that is why I announced the order 
I did. 

(Thereupon, the foregoing proceedings were concluded.) 


• • • 

152-B 


• • • 


Washington, D. C., 
Friday, May 18, 1951. 


152-C PROCEEDINGS 


The Court: Gentlemen, there is before the Court this 
morning Criminal Case No. 1744-50, entitled United States 
v. Thomas Quinn. Is the prisoner at the bar? 

Mr. Rosenberg: He is here, sir. 

The Court: At this time the Court will hold for naught 
and void and vacate the sentence heretofore imposed in 
preparation for imposing a new sentence. 

Is there any information or are there any additional 
facts which counsel or the defendant desire to call to the 
Court’s attention before sentence is imposed? 

Mr. Scribner: Just a word or two. if it please the Court. 
I won’t take long. 

The Court: Yes. 

Mr. Scribner: I am sure I do not have to call this to the 
attention of the Court, but counsel very often errs in stat¬ 
ing to the Court what the Court usually already knows. 

In this matter Your Honor will recall that after the 
defendant was convicted in this Court Thomas J. Fitzpat¬ 
rick, another defendant in another case, whose assertion 
was adopted by this defendant, was himself acquitted by 
Judge Morris in this district. I am sure Your Honor knows 
about that. I thought that might enter into your own judg¬ 
ment in the imposition of sentence. 

I would also like to urge this Court, on the basis 
152-D of the facts that are already before this Court, to 
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suspend the sentence of the defendant. I am not 
going to go into all the reasons for it. I think we have 
indicated them heretofore. 

The Court: The Court has in mind the situation that 
counsel alluded to, and at this time the Court has before 
it a three-page single-spaced, typewritten presentence 
report on the defendant, Thomas Quinn. 

Will you rise, please? 

(The defendant stood.) 

The Court: May I ask you, sir, Is there anything that 
you wanted to call to the attention of the Court before 
sentence is imposed? 

The Defendant: No, Your Honor. 

The Court: In Criminal Case No. 1744-50, wherein the 
Court found you guilty of a violation of Section 192, Title 
II, United States Code, the Court at this time will sentence 
you to imprisonment in a common jail for a period of six 
months and to pay a fine of $500 and that you stand com¬ 
mitted until the fine is paid. 

The Court: I believe that you are going to note an appeal, 
Mr. Scribner? 

Mr. Scribner: Yes, we are. 

The Court: A bond has been given which is satisfactory 
and the defendant may be released on that bond pending 
appeal. 

(The instant hearing was concluded.) 

Excerpts from Transcript of January 19, 1951 

(Emspak Case) 

533 Mr. Scribner: If I might be permitted to make a 
suggestion, my own inclination would be at this time 
to make as an offer of proof the information con- 

534 tained in my affidavit attached to the cases of Em¬ 
spak, Matles, Fitzpatrick, Panzino, Raley, Tice, and 
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Quinn. They are identical affidavits. Now, I imagine that 
the other parties here might go along on that as an offer of 
proof for all of them. 

The Court: Can you be a little more specific on that 
proof? I might tell you, Mr. Scribner, in the early days 
when I first came to the bar, there was a prohibition 
against the Government employees serving on either petit 
or grand juries, then there was an Act of Congress which 
was passed later and we are in that situation as also clari¬ 
fied, or whatever the expression might be, by the opinions 
which have recently come out of the Supreme Court. I 
read your affidavit very carefully in those matters. As I 
went through, I was looking for the thing I am now asking 
counsel to do, if you can make me a proffer of proof to 
show actual bias on the part of any of these Government 
employees serving on the Grand Jury. 

Mr. Scribner: I would start my answer by saying— 

The Court: In the old days, we used to challenge the 
array, if that was so, then we would have an individual 
poll. 

Mr. Scribner: As I understand the term, actual bias has 
been accepted by the Supreme Court in both the Dennis 
and Frazier cases as that stated in the Wood case, where 
the Court in the Wood case said very specifically that they 
consider actual bias to be a constructive bias and if that 
can be proven, they will consider that to be actual 
535 bias. As a matter of fact, they used the term 
“actual bias” in quotes, if Your Honor will recall. 
In support of that, while I would like to prepare for Your 
Honor a detailed and considered offer of proof, I would 
like to tell you generally now what it is we would offer to 
prove: 

First, that there are ten Government employees on the 
Grand Jury which returned the indictments in these cases. 

Secondly, that there are two additional members of the 
Grand Jury which returned these indictments, whose hus- 
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bands were Government employees at the time they were 
sitting on the Grand Jury. 

Three, that all of these Government employees were 
affected by the miasma of fear, using the words of the 
Supreme Court in the Dennis case, and I will be a little 
more specific about that in a moment. 

Mr. Forer: And also the wives. 

Mr. Scribner: And the wives. This fear was engendered 
by the application of the loyalty order, the cases involved 
in the loyalty order, the investigations by the Federal 
Bureau of Investigation in respect to Government em¬ 
ployees, and these Government employees specifically 
because w T e will show that every single Government em¬ 
ployee was investigated for his loyalty by the F.B.I., by 
the investigations of the House UnAmerican Activities 
Committee, and by all other similar threats of inves- 
536 tigations or actual investigations by other agencies 
of Government, all of which go to the question of 
the fear which these Government employees sitting on this 
Grand Jury could be reasonably expected to have in con¬ 
sidering a case, or a series of cases, which in one way or 
another affect, at least in the mind of the prosecution or as 
it was presented to the Grand Jury, the question of Com¬ 
munist activities or associations. 

The Court.: Very well. 

Mr. Scribner: Now, I would like to ask leave of Your 
Honor to submit a specific offer of proof which will put this 
down on paper. I can do that very shortly. 

The Court: We have an official reporter and it will be 
a matter of argument. 

Mr. Scribner: To make certain, the offer of proof is 
essentially what appears in my two affidavits in the cases 
as I have already specifically mentioned. 

The Court: The Court will note the proffer. 

Now, Mr. Wright. 

Mr. Forer: Your Honor please— 
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The Court: Mr. Forer. 

Mr. Forer: Is that offer accepted on behalf of all, Your 
Honor? 

The Court: That is what I announced, with no declining 
of it, it will be received as an offer. 

Mr. Wright: Your Honor, with the assistance of 
537 Mr. Scribner and our position having been made 
clear, I have pointed out the law I feel is applicable, 
the evidence offered at the proper time, if Your Honor will 
grant us a hearing consistent with our motion for a hear¬ 
ing on that question, I think that covers my part of the 
argument. I therefore respectfully urge that the indict¬ 
ment be dismissed because of the illegal constitution of the 
Grand Jury; secondly, or in the alternative, that a proper 
hearing be granted pursuant to Rule 12 that evidence may 
be produced in court to show actual bias did exist, there¬ 
fore the indictment was illegally returned. 

• •••••*••• 

Counsel for Government, Mr. Hitz 
604 Now, there was a question actual bias was dis¬ 
closed. We do not have that here and we had the 
Dennis case holding that implied bias cannot be found in 
Government employment. The argument that was made 
by the defense counsel this morning with reference to the 
make-up of the grand jury had to do with facts the Govern¬ 
ment concedes, and they are this—the only one we concede 
is this: that there were 20 grand jurors who voted for the 
indictment in all but one of these cases, of them 10 were 
Government employees and 10 were not. We concede that 
to be true and that was stated in argument by one of 
counsel this morning. That same counsel went on to say 
that in addition to the 10 Government employees who voted 
for the indictment, I say all 20 did, but 10 were Govern¬ 
ment employees, there were two who had wives who were 
Government employees. 
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Statement of Questions Presented 

1. Whether the appellant, a witness before the House 
Committee on Un-American Activities, claimed the Fifth 
Amendment privilege against self-incrimination by per¬ 
sonally adopting the form of the claim used by another 
witness appearing the day before, which form was later 
sustained by the District Court as a proper way to claim 
the privilege. 

2. Whether a witness before a congressional committee 
may be held in contempt for refusing to answer questions 
when he was not specifically directed to answer such ques¬ 
tions and his reasons for refusing to answer them were 
not rejected or overruled. 

3. Of the twenty members of the indicting Grand Jury, 
ten were Government employees and, in addition, two were 
wives of Government employees. A question is presented 
as to whether the court below improperly denied appel¬ 
lant’s request for a hearing to investigate the qualifications 
of the Grand Jury in the face of a detailed offer of proof 
and affidavits showing the existence of a climate of opinion 
among Government employees that they would jeopardize 
their tenure or provoke investigation by failing to indict 
the appellant at the Government’s request. 






INDEX 


PAGE 


Jurisdictional Statement. 
Statement of the Case. 


1 

1 


The Proceedings Below 


3 


Summary of Argument and Statement of Points_ 5 


T 

II 

III 


5 

6 
6 


Point I—The appellant properly asserted the Fifth 
Amendment privilege against self-incrimination_ 

Point II—Appellant’s claim of privilege was respected 
by the Committee and is not now subject to challenge 

Point III — The court below erred in denying appel¬ 
lant’s request for a hearing on the motion challeng¬ 
ing the validity of the Grand Jury_ 

Conclusion___ 


6 

19 

23 

30 


CASES 

Arndstein v. McCarthy, 254 U. S. 547_ 14 

Arthur Jones v. Commonwealth (Supreme Judicial 
Court, June 7, 1951, as yet unreported)_15,16,17 

Blau v. U. S., 340 U. S. 159_ 7 

Brownfield v. South Carolina, 189 U. S. 426_ 28 

Carter v. Texas, 177 U. S. 442_ 28 

Clifton v. Granger, 86 Iowa 573_' 16 

Crowley v. United States, 194 U. S. 461__ 23 

Dennis v. U. S., 339 U. S. 162_6, 24,28,29 






















11 


PAGE 

Emspak v. IT. S., No. 10,943.2,18,19, 20 

Glasser v. U. S., 315 IT. S. 60, 87- 28 

Graham v. United States, 99 F. (2d) 746 (C. A. 9)_ 21 

Hoffman v. U. S., 341 U. S. 479_ 14 

May v. United States, 84 App. D. C. 323, 175 F. (2d) 

994 _ 22 

Morford v. U. S., 339 U. S. 258_28, 29 

Page v. Payne, 293 Mo. 600- 17 

People v. Brown, 72 N. Y. 571- 17 

Smith v. Mississippi, 162 U. S. 592..... 28 

State v. Shockley, 29 Utah 25_ 17 

State v. Wentworth, 65 Maine 234_ 17 

Tarrance v. Florida, 188 U. S. 519- 28 

United States v. Burr, 25 Fed. Cas. No. 14,692e- 21 

U. S. v. Browder, Criminal No. 1753-50- 20 

United States v. Eisele, 52 F. Supp. 105 (D. Ct., D. C., 
1943) _16,21 

U. S. v. Fitzpatrick, 96 F. Supp. 491_3, 5,12,14,17 

U. S. v. Fox, No. 179S-50, June 20, 1951, as yet unre¬ 
ported _ 20 

United States v. Johnson, 76 Supp. 538 (N. D. Pa.)— 22 

U. S. v. Matles, Criminal No. 1745-50, Supplement 1, 

p. 11„. 18 

U. S. ex rel. McCann v. Thompson, 144 F. 2d 604 
(C. A. 2)_ 23 

IT. S. v. Panzino, Crim. No. 1747-50- 3 












• • • 

111 

STATUTES AND AUTHORITIES 


PAGE 

Constitution: 

First Amendment_3,12 

Fifth Amendment_3, 5, 6, 7,8,12,13, 

16,18,19,21,22 

D. C. Code, Section 17-101_ 1 

Federal Rules of Criminal Procedure: 

Rule 12_ 23 

Rule 6(a)(2)_ 23 

Hearings before the Committee on Un-American Ac¬ 
tivities, House of Representatives, 81st Congr., 1st 
Session, August 9, 10 and 11, 1949_2, 25, 26 


Hearings regarding Communist infiltration of Labor 
Unions—Part I (Local 601, United Electrical, Radio 
and Machine Workers of America, CIO, Pittsburgh, 


Pa .) .. . 

_2,19 

President’s Loyalty Order, Executive No. 9835_ 

_25,29 


18 U. S. C. A. 554a_ 23 

2 U. S. C., Section 192_ 1,3 

18 U. S. C., Section 3486_ 22 

28 U. S. C., Section 1291_ 1 

Wigmore, 3rd ed., Section 2251, p. 308_ 23 













1ST THE 


Htttteii States (Emirt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Thomas Quinn, 


Appellant, 


v. 


United States of America, 

Appellee. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment of conviction (App. 
81) under an indictment charging violation of 2 U. S. C., 
Section 192. The judgment was entered on May 18, 1951 
(App. 81). Notice of appeal was filed on May 18, 1951 
(App. 2). Jurisdiction of this Court is conferred by Sec¬ 
tion 17-101, D. C. Code, and 28 U. S. C., Section 1291. 


Statement of the Case 

The appellant, Thomas Quinn, is an employee of the 
Westinghouse Electric Corporation in East Pittsburgh, 
Pennsylvania, and is a field representative of the United 
Electrical, Radio and Machine Workers of America (here¬ 
after referred to as UE or the Union), a national labor 
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union representing employees in the electrical, radio and 
machine industry. He appeared pursuant to subpoena on 
August 11, 1949, before four representatives of the Com¬ 
mittee on Un-American Activities of the House of Repre¬ 
sentatives. The hearings in which the appellant testified 
were subsequently printed by the Committee and are con¬ 
tained in a pamphlet entitled, “Hearings regarding Com¬ 
munist Infiltration of Labor Unions—Part I (Local 601, 
United Electrical, Radio and Machine Workers of America, 
CIO, Pittsburgh, Pa.) (Hearings before the Committee on 
Un-American Activities, House of Representatives, 81st 
Congr., 1st Session, August 9, 10 and 11, 1949).”* 

Appellant was subpoenaed to appear on August 10th, 
together with Thomas J. Fitzpatrick and Frank Panzino, 
fellow employees in the Westinghouse East Pittsburgh 
plant and fellow members and officers of UE Local 601. 
All three UE members answered to their subpoenas on 
August 10, 1949, as directed. Fitzpatrick and Panzino 
testified before the Committee that day and appellant 
testified before the Committee the following morning, 
August 11, 1949. 

At the outset of the hearings the counsel for the Com¬ 
mittee formally announced that the purpose of the hearing 
was to inquire into the question of Communist affiliation 
of certain members of Local 601 of the UE (App. 115). 
After several preliminary questions as to employment and 
membership in the UE, Fitzpatrick, Panzino and appellant 
Quinn were asked questions concerning alleged member¬ 
ship in the Communist Partv.t Fitzpatrick was the first 
of the three UE members to be asked these questions and 

♦ These hearings constitute Government Exhibit One. and by 
agreement of the parties have not been printed in the joint appendix. 
Several printed copies will be made available to the court at the 
argument. 

t The testimony of Fitzpatrick and Panzino is set forth in Appel¬ 
lant's Brief to this court in Emspak v. U. S., No. 10.943. Supple¬ 
ment II. pp. 29 to 36. 
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he invoked his constitutional privilege against self-incrimi¬ 
nation by relying upon the “First Amendment to the 
Constitution supplemented by the Fifth Amendment.” 
Both Panzino and appellant Quinn, following Fitzpatrick’s 
testimony, refused to answer the identical questions, spe¬ 
cifically adopting as their own the grounds relied upon by 
Fitzpatrick. 

Fitzpatrick, Panzino and the appellant were subsequently 
indicted for violation of Section 192 of Title 2, United 
States Code, bv a Grand Jurv impaneled on October 3, 
1950. 

Appellant Quinn was indicted upon a single count for 
refusal to answer a question as to “whether he was or 
ever had been a member of the Communist Partv” # (App. 
3). 

After a trial before Judge Kirkland, appellant Quinn was 
found guilty apparently upon the theory that he could not 
assert the Fifth Amendment protection by adopting as his 
own the grounds relied on by Mr. Fitzpatrick (App. 130). 

After a trial before Judge Morris, Fitzpatrick’s assertion 
of his constitutional protection was upheld and the court 
entered a judgment of acquittal. U. S. v. Fitzpatrick, 96 
F. Supp. 491. Similarly, after a trial before the late Judge 
Goldsborough, Panzino was acquitted. £7. S. v. Panzino, 
Crim. No. 1747-50. 


The Proceedings Below 

On December 17,1950, appellant filed a motion to dismiss 
the indictment and for other appropriate relief upon the 
grounds, inter alia, that the indictment violated the consti¬ 
tutional privilege against self-incrimination contained in 
the Fifth Amendment to the Constitution (App. 4). 

The motion further sought dismissal of the indictment, 
or in the alternative, a hearing, on the ground that there 

* Fitzpatrick was indicted on seven counts and Panzino on three 
counts. 
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were less than twelve members of the Grand Jury which 
voted the indictment who w’ere impartial and free from 
prejudice and bias against the defendant. 

Appellant attached to the motion a series of affidavits 
dealing both with the claim of privilege as well as with 
the contention that the Grand Jury was illegally consti¬ 
tuted. Thereafter, appellant filed a supplementary affidavit 
attacking the qualifications of the Grand Jurors (App. 34). 

On January 19, 1951, Judge Kirkland granted the Gov¬ 
ernment’s motion to strike certain of the affidavits and 
attached exhibits dealing only with the claim of privilege 
upon the ground that they were not appropriate to be 
considered in connection with pre-trial motions. On the 
same day Judge Kirkland, apparently sua sponte, struck 
as legally insufficient appellant’s supplementary affidavit 
on the qualifications of the Grand Jurors (App. 34). There¬ 
after appellant made an offer of proof of the allegations 
of fact set forth in the affidavits theretofore filed on the 
qualifications of the Grand Jurors (App. 158). 

On January 26, 1951, Judge Kirkland handed down an 
order and opinion holding, inter alia, that neither the cir¬ 
cumstances recited in the motion to dismiss nor those 
referred to in the offer of proof with respect to the quali¬ 
fications of the Grand Jury justified granting the relief 
requested by appellant (App. 63; 95 Fed. Supp. 1010). 

Thereafter, on January 31, 1951, Judge Kirkland filed 
a second opinion holding that the count involved in the 
instant indictment, as well as several others with which 
he dealt simultaneously, “apparently on their face were 
directed to one single line of inquiry which w’as a specific 
phase of inquiry then being considered by the Committee” 
(App. 66). 

After a trial without jury before Judge Kirkland the 
appellant was sentenced on February 26th to a term of 
four to twelve months and a fine of $1,000.00 (App. 84). On 
February 27th the judgment and commitment w’as vacated 
and sentence of one year imprisonment and $500.00 fine was 
imposed by Judge Kirkland (App. 84). On February 28th, 



■5 


this judgment and commitment was vacated by Judge Bark- 
land and the original judgment reinstated (App. 85). On 
May 18th, the judgment of February 26th was vacated by 
Judge Kirkland and sentence of six months’ imprisonment 
and $500.00 fine was imposed (App. 86). 


Summary of Argument and Statement of Points 

I 

The central issue in this appeal is whether the appellant 
claimed his Fifth Amendment privilege in refusing to an¬ 
swer a question conceded to be incriminating per se. The 
appellant personally adopted the form of the claim of 
privilege asserted the day before by a fellow union mem¬ 
ber, Thomas Fitzpatrick, appearing before the Committee. 
The Government in the trial below never questioned the 
propriety of thus asserting a claim of privilege but insisted 
that the form of claim used by Mr. Fitzpatrick and adopted 
by the appellant did not properly invoke the constitutional 
protection. This contention of the Government was com¬ 
pletely repudiated by the later decision of Judge Morris 
in U. S. v. Fitzpatrick, 96 F. Supp. 491, upholding Fitz¬ 
patrick’s manner of assertion as a proper form of claim 
of privilege. 

Judge Kirkland, however, never reached this question, 
but found the appellant guilty on the theory that as a 
matter of law a witness may not personally adopt the 
assertion of another witness as a claim of privilege.' In 
this respect the opinion of the lower court was clearly 
erroneous. The only valid test as to the propriety of 
the form of a claim of privilege is whether the tribunal 
is fairly placed upon notice that the witness is invoking 
his constitutional protection. Since the Committee was 
concededly fully aware that Quinn was relying upon pre¬ 
cisely the same claim made by Fitzpatrick, and since it 
has been held that the Committee was on notice that Fitz- 
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Patrick’s assertion constituted a claim of privilege, it is 
impossible in law and reason to hold that the Committee 
was not on notice that Quinn was claiming his constitutional 
protection. 

II 

The Committee never directed the appellant to answer 
the question nor did it first overrule either the form or 
substance of his claim. The District Court has held in 
a recent opinion by Judge Holtzoff that a witness before 
a Congressional Committee cannot be held in contempt 
unless the Committee first passes upon the assertion and 
then directs the witness to answer. 

III 

It is now settled by Dennis v. U. S., 339 U. S. 162, that 
Government employees serving as Grand or Petit Jurors 
will be barred for bias when circumstances demonstrating 
their unsuitability are brought to the court’s attention. In 
this case it is conceded that ten members of the indicting 
Grand Jury were Government employees. Two members 
thereof w’ere wives of Government employees. Neverthe¬ 
less the court below’ denied appellant’s request for a hearing 
in the face of a prima facie showing of the existence of 
a climate of opinion among Government employees that 
they would jeopardize their tenure or provoke investiga¬ 
tion by failing to indict appellant at the Government’s 
request. 

POINT I 

The appellant properly asserted the Fifth Amendment 
privilege against self-incrimination. 

The court below’ found appellant guilty upon the theory 
that as a matter of law’ he could not personally adopt 
the assertion of another witness as a claim of privilege. 



However, the Government proceeded not upon this but 
upon an altogether different theory that the statement 
adopted did not effectively claim the privilege. We deal 
first with the Government’s contention and then with the 
rationale of the opinion below. 

The appellant was indicted for refusal to answer the 
question as to whether he was or ever had been a member 
of the Communist Party. It is now established beyond 
any doubt that an answer to such a question may call for 
an incriminating response and is thus within the protective 
scope of the Fifth Amendment. Blau v. U. S., 340 U. S. 
159. The prosecution in the trial below conceded that 
the question for which the appellant was indicted could 
call for an incriminating answer (App. 89). The prose¬ 
cution further conceded that circumstances existed for the 
assertion of the Fifth Amendment protection (App. 128), 
a concession difficult to avoid in light of the decision of 
the Supreme Court in Blau v. U . S. and the direct and 
pointed testimony in the trial that the purpose of the 
interrogation was to inquire into the alleged Communist 
affiliations of the appellant and his fellow IJE members, 
Fitzpatrick and Panzino # (App. 115). The concession as 

* On direct examination the Government adduced the following 
testimony: 

“Q. Mr. Tavenner, it appears that the hearing at which Mr. 
Quinn appeared was held on August 9 and from the transcript, 
which contains other hearings also, it appears that that was the 
third day of a three-day hearing w’hich began on August 9 and 
continued into August 10 and then August 11. 

"I will ask you if you will state to his Honor briefly the 
purpose of these particular hearings of those three days, with 
particular reference, of course, to the present defendant. If I 
may call your attention, you did state the purpose at the be¬ 
ginning of the hearings on August 9, page 541. I am sure you 
may refer to that, if you need to, to answer the question. A. 

I believe the best answer I could give would be to read the 
purpose as announced at the time and possibly I can then add 
a little more to it. 

“Q. Yes. A. A statement was made at the beginning of this 
hearing which lasted several days as follows: 

‘Mr. Chairman, the purpose of this hearing is to inquire into 
the question of Communist affiliation or association of certain 
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to the incriminating character of the question asked both 
on its face and in the context of the hearing is direct and 
unequivocal. In his opening statement counsel for the 
Government stated: 

“The one question he was asked was whether he 
was or ever had been a member of the Communist 
Party. That is, of course, we concede an incriminat¬ 
ing—could be an incriminating question, could call for 
an incriminating answer” (App. 89). 

Further in the trial, when counsel for the appellant sought 
to introduce additional evidence tending to show circum¬ 
stances which would justify the assertion of the consti¬ 
tutional privilege, Mr. Murray stated for the Government: 

“I don’t dispute that the circumstance existed for 
the assertion of the claim” (App. 128). 

Since it is thus conceded that the question for which 
the appellant was indicted falls within the privileged orbit 
of the Fifth Amendment, the sole question before the 
trial court was whether the appellant did in fact assert 
his constitutional protection. There is no dispute as to 
what the appellant did in fact say. The Government in 
the trial below conceded and in fact insisted that the 
appellant adopted as his own the grounds asserted by 
Mr. Fitzpatrick on the previous day in refusing to answer 
the identical question. When he made his formal opening 
to the court outlining the evidence counsel for the Gov¬ 
ernment stated: 

“Mr. Quinn, when he answered the question in addi¬ 
tion to what little he said, additionally adopted in full 
what a previous witness, Thomas J. Fitzpatrick, had 
said in regard to why he was not answering ques¬ 
tions when Mr. Fitzpatrick appeared the day before. 

members of Local 601 of the United Electrical. Radio and 
Machine Workers of America. CIO. which is engaged in work 
at industrial plants important to the national defense’ (App. 
115).” 
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It would seem necessary, therefore, in presenting our 
evidence to call the court’s attention to what Mr. Fitz¬ 
patrick said” (App. 100).* 

During the course of the examination of the Government’s 
sole witness, Mr. Tavenner, the counsel for the House Com¬ 
mittee, the Government adduced evidence indicating that 
the appellant w’as present on the previous day when Mr. 
Fitzpatrick gave his testimony (App. 100). Following this 
testimony, counsel for the Government formally stated: 

“Your Honor, that is all we have to offer indicating 
that Mr. Quinn did adopt Mr. Fitzpatrick’s statement. 
/ would be disposed now to read that to the Court, 
Mr. Fitzpatrick’s l mean, in order to show what Mr. 
Quinn meant” (App. 100). (Italics added.) 

This full concession by the Government that the appellant 
did in fact adopt as his own the ground asserted by Mr. 
Fitzpatrick the day before in refusing to answer the iden¬ 
tical question is, of course, completely borne out by the 
record of the hearing itself. Even a cursory reading of 
the questions posed by the Committee and the answers 
made by the appellant leaves no doubt whatsoever that 
the appellant was refusing to answer for the reasons as¬ 
serted the day before by Mr. Fitzpatrick. When counsel 
for the Committee asked appellant the question for which 
he was indicted, appellant answered in the following way: 

“I would like to make a statement along the lines 
that Mr. Fitzpatrick made yesterday in regard to 
a question of that nature” (App. 97). 

The Chairman of the Committee, Mr. Wood, then ques¬ 
tioned the appellant closely to find out whether his refusal 
to answer was in fact based upon the reasons given by 
Mr. Fitzpatrick the day before (App. 97): 

“Mr. Wood: And for those reasons do you decline 
to answer that question?” 


* The Government thus entertained no doubt that a valid assertion 
by one witness would be adopted by another witness. 
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The appellant replied (App. 97): 

“I didn’t say I was declining to answer the question. 
Before I do answer the question I should like to say 
that I support the position taken by Brother Fitz¬ 
patrick yesterday.” 

The Chairman of the Committee was obviously anxious 
to leave no doubt whatsoever that the appellant was re¬ 
fusing to answer for the reasons offered to the Committee 
the day before by Mr. Fitzpatrick. Mr. Wood asked the 
appellant (App. 97): 

“Did you hear his statement yesterday?” 
and the witness replied: 

“Yes, I did”. 

He then was asked: 

“Do you support it in its entirety?” 
and replied (App. 9S): 

“In its entirety.” 

He was further asked: 

“Is there anything you want to add to it?” 

And finally, indicating the full understanding of the 
Committee that the witness was refusing to answer for the 
reasons asserted by Mr. Fitzpatrick, the Chairman asked 
(App. 98): 

“Will you accept it as the expression of vour views, 
then?” 

and the witness replied: 

“You may. I may add I feel I have no other choice 
in this matter, because the defense of the Constitution, 
I hold sacred. I don’t feel I am hiding behind the 
Constitution, but in this case I am standing before 
it, defending it, as small as I am.” 

After thus indicating in the clearest possible way that the 
Committee knew the witness was refusing to answer for the 




11 


very same reasons asserted by Mr. Fitzpatrick the day 
before, the Chairman concluded (App. 98): 

“Having made that statement and subscribed to the 
sentiments expressed by the witness yesterday to whom 
you referred, will you now answer the question 
whether you are now or have ever been a member 
of the Communist Party?” 

When the appellant sought thereupon to restate the con¬ 
stitutional grounds relied on by Fitzpatrick, Panzino and 
himself, the Chairman cut him off, stating (App. 48): 

“You have stated your position. Having enunciated 
your sentiments and your position, will you now 
answer the question whether you are now or ever have 
been a member of the Communist Party, or do you 
decline to answer?” 

It is thus perfectly clear that there was no question in 
the mind of the members of the Committee that the appel¬ 
lant had adopted as his own the reasons asserted by Mr. 
Fitzpatrick the day before for refusing to answer the 
question. When he attempted to develop these reasons 
further the Committee cut him off, fully satisfied that his 
reasons were identical with those asserted by Mr. Fitz¬ 
patrick. 

The record thus reveals that the following facts are 
uncontested by the Government: 

1. The question for which the appellant was indicted 
was incriminating on its face. 

2. Circumstances existed for the assertion of the claim 
of constitutional protection. 

3. The appellant refused to answer this incriminating 
question on the grounds asserted by Mr. Fitzpatrick the 
day before. 

4. The record shows that the Committee knew that the 
appellant was refusing to answer the question on the 
grounds asserted by Mr. Fitzpatrick the day before. 
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On this state of uncontested facts the judgment of con¬ 
viction must be reversed. The District Court, by Judge 
Morris, hearing testimony prior to the date of appellant’s 
trial, but rendering its opinion and judgment after appel¬ 
lant’s trial,* has held that the grounds asserted by Fitz¬ 
patrick as the basis for refusing to answer the question 
properly and validly constitute a claim of Fifth Amend¬ 
ment privilege. U. S. v. Fitzpatrick, 96 F. Supp. 491, 
April 3, 1951. 

The Government prosecuted the appellant Quinn in the 
court below on the theory that Fitzpatrick’s invocation of 
the “First Amendment supplemented by the Fifth Amend¬ 
ment” did not constitute a claim of privilege. Judge Morris, 
decisively disposed of this contention, stating: 

“The Fifth Amendment to the Constitution provides, 
among other things, that ‘no person * * * shall be 
compelled in any criminal case to be a witness against 
himself * * *.’ The other provisions of that Amend¬ 
ment obviously have no relation to this controversy, 
and the provision mentioned is the one that has been 
construed to justify a witness in any proceeding in 
declining to answer any question that would tend to 
incriminate him, or expose him to prosecution of the 
crime. There can be no doubt that this protection 
extends to a witness testifying before any judicial, 
congressional or administrative body of the United 
States Government, although, apparently, there has 
been misapprehension on the part of some that it does 
not. The use, therefore, by the defendant of the term 
‘Fifth Amendment’ could only have reference to this 
provision therein, and, unless by some explicit state¬ 
ment that he was not claiming the protection of that 
provision of the Constitution, it would seem sufficient 
to put the Committee on notice that he was asserting 
such claim.” 

The court, by Judge Morris, then addressed itself to 
the claim of the Government that the intention and the 


* Fitzpatrick was brought to trial prior to appellant Quinn, but 
judgment was not rendered until April 3. 1951. 
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motive of Fitzpatrick was not to shield himself from pos¬ 
sible incrimination, but rather to resist compulsory in¬ 
quisition into his beliefs and affiliations. Judge Morris 
refused to permit the fact that the witness relied upon 
considerations in addition to those arising out of the Fifth 
Amendment to cancel the claim of privilege. He stated : 

“This misapprehension (reliance upon the First 
Amendment) on the part of the defendant in no way 
vitiates his right to the protection under the Fifth 
Amendment, if he sufficiently made such claim.” 

Judge Morris finally disposed of the Government’s in¬ 
sistence that nothing less than the incantation of a magic 
formula could constitute a claim of privilege by enunciating 
the test which must govern in ascertaining whether a claim 
has in fact been made: 

“ * * * all it seems to me that is necessary to con¬ 
stitute the assertion of a claim of privilege under the 
provisions of the Fifth Amendment of the Constitution 
would be that which is necessary to put the tribunal 
upon notice that such claim was made. I do not think 
any particular words are necessary. Surely one is not 
to be deemed to have waived the privilege if he does 
not use the words themselves as contained in the Fifth 
Amendment, which have been construed in many ad¬ 
judicated cases in language different from those words, 
or the language which courts have used in construing 
such Amendment.” 

As Judge Morris so incisively stated, the test of the 
propriety of the form of a claim of privilege is whether 
the tribunal is fairly placed on notice that the constitu¬ 
tional protection is being invoked. The District Court 
has held as a matter of law that the manner of Fitzpatrick’s 
assertion of his rights fairly placed the Committee on 
notice that he was relying upon his privilege. 

It is impossible to maintain on the one hand that Fitz¬ 
patrick’s assertion constituted a claim of privilege and 
on the other hand to deny that the Committee knew that 
Quinn was claiming the privilege. 
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The opinion of Judge Morris in U. S. v. Fitzpatrick, 
supra, is thus dispositive of the instant appeal. Since the 
grounds asserted by Fitzpatrick constitute in law a claim 
of privilege, and since the Committee knew that the appel¬ 
lant w’as making the same claim Fitzpatrick made, the ap¬ 
pellant properly claimed his constitutional protection. The 
judgment of conviction must therefore be reversed. 

While the Government tried the case below on the theory 
that Fitzpatrick’s assertion as adopted by appellant did 
not constitute a valid claim of privilege, the lower court, 
as we have already indicated, did not reach this question. 
Instead, the Court held as a matter of law that a witness 
may not claim the privilege by personally adopting an 
assertion of another. This theory of the lower court— 
which w T as not the theory upon which the Government 
sought to sustain the indictment—w’as clearly erroneous. 

It is now’ axiomatic in our constitutional law that the 
historic importance of the privilege against self-incrimi- 
nation requires a broad and liberal construction of the 
Fifth Amendment in favor of the right it was intended to 
secure. Hoffman v. U. S., 341 U. S. 479; Arndstein v. 
McCarthy, 254 U. S. 547. Since compulsory self-disclosure 
is “contrary to the principles of a free government” and 
“abhorrent to the instincts of an American”, Boyd v. U. S., 
116 U. S. 616, 630, the courts have consistently rejected 
any effort to reduce the assertion of this high protection 
to shibboleth or a stereotyped formula. A rule of reason 
has emerged which effectively dispels any attempt to place 
the manner of assertion of the privilege upon a formal 
or mechanistic basis. This rule of reason w’as most recently 
expressed by the District Court in U. S. v. Fitzpatrick, 
supra. In this opinion, which, as we have demonstrated 
above, is in other respects dispositive of this appeal, Judge 
Morris rejected the concept that the assertion of the privi¬ 
lege had to meet any particular verbal requirements. The 
only valid test of the effectiveness of an assertion w’as 
w’hether it placed the tribunal on notice that the consti¬ 
tutional protection was being invoked. 
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Judge Morris restated this guiding principle in the 
following manner: 

“ * * ° all it seems to me that is necessary to con¬ 
stitute the assertion of a claim of privilege under the 
provisions of the Fifth Amendment of the Constitu¬ 
tion would be that which is necessary to put the tri¬ 
bunal upon notice that such claim was made. I do not 
think any particular words are necessary.” 

. The application of this test to the present appeal is clear. 
The only pertinent inquiry is whether the words of the 
appellant placed the tribunal on notice that he was relying 
upon his constitutional privilege. If the tribunal is placed 
on notice, the manner of assertion is immaterial. Whether 
the witness uses the magic words himself, or informs the 
tribunal that he relies upon the same grounds asserted by 
another witness has no legal relevance so long as the 
tribunal is aware that this witness is thus relying upon 
those grounds. There is no question in this record that 
the Committee knew that Quinn was relying upon the same 
grounds that Fitzpatrick invoked. Since Fitzpatrick’s 
grounds for refusing to answer constituted a claim of 
privilege, the Committee was on notice that Quinn was 
claiming his privilege. The rule of reason requires no 
more. 

The courts have uniformly upheld the validity of the 
form of a claim of privilege based upon the personal 
adoption by a witness of another’s statement. Only re¬ 
cently the Supreme Judicial Court of Massachusetts em¬ 
phasized the propriety of such an assertion. In Arthur 
Jones v. Commonwealth (Supreme Judicial Court, June 
7, 1951, as yet unreported), Justice Spalding held for the 
Massachusetts court: 

“Here when the question was first put the defendant 
refused to testify ‘on advice of counsel.’ Counsel then 
advanced the ground that the answer would incrimi¬ 
nate the defendant. The question was then renewed 
and the defendant again refused to answer. In the 
circumstances we think that the defendant had adopted 
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the ground stated hy counsel and that his refusal to 
answer was tantamount to a personal claim that the 
answer would incriminate him 

If repeating a refusal to answer after argument of 
counsel is an adoption of the grounds stated by counsel 
and is “tantamount to a personal claim that the answer 
"would incriminate him”, Jones v. Commonwealth, supra . 
a fortiori the personal statement of a witness that he is 
adopting the grounds stated by another is equivalent in 
law to a personal claim of privilege. 

This precise question has been passed upon in this cir¬ 
cuit. In U. S. v. Eisele, 52 Fed. Supp. 105 (D. Ct., D. C., 
1943), the defendant when a witness at an administrative 
hearing refused to answer certain questions -without spe¬ 
cifically claiming the constitutional privilege against self¬ 
incrimination. His attorney stated in argument that the 
refusal was based upon the Fifth Amendment privilege. 
Judge Pine held that there w^as sufficient in the record 
“to have apprised the examiner that the defendant claimed 
his privilege”. Judge Pine restated the guiding principle 
in this way: 

“Any inartificiality or inexactitude in making the 
claim of privilege should be viewed in the light of 
these circumstances (the fact that the examiner was 
placed on notice as to the grounds relied on) unless 
the defendant is to be held to a rigid formalism” (at 

p. 108). 

The opinion of the lower court confuses the concept that 
the constitutional privilege is a personal one protecting 
only the witness with an erroneous assumption that the 
witness must personally enunciate certain formulary words 
of art. This confusion is most clearly dispelled in cases 
involving a claim of privilege asserted by an attorney in 
the presence of a witness. In Clifton v. Granger, 86 Iowa 
573, the Iowa Supreme Court carefully analyzed the dis¬ 
tinction on the one hand between holding that the privilege 
is personal to the -witness in its scope of protection and 
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on the other hand insisting that the witness must per¬ 
sonally invoke the “words of art” The Iowa court held: 

“Counsel for the plaintiff stated as follows: ‘The 
witness claims the privilege of not answering the ques¬ 
tion, because an answer in the affirmative would have 
a tendency to criminate herself*. Upon this ground 
the objection was sustained. It is urged that the 
privilege is personal, and can only be claimed by the 
witness. Conceding such to be the rule, we think 
this record shows that the claim was made by the 
witness. It is not required that she should in person 
address the court and claim the privilege. It is cer¬ 
tainly sufficient if, through her counsel, the court was 
given to know that the witness did for herself claim 
the privilege. We must presume from this record that 
the court knew and understood that it was the witness 
who was claiming the privilege for herself.’* 

See also Jones v. Commonwealth, supra; People v. 
Brown, 72 N. Y. 571; State v. Shockley, 29 Utah 25; Page 
v. Payne, 293 Mo. 600. Compare State v. Wentworth, 65 
Maine 234. 

These decisions all reflect the same rationale as that 
underlying the recent decisions of Judge Morris in U . S. 
v. Fitzpatrick, supra, namely, that the sole test of the form 
of a claim is that the tribunal be fairly apprised that the 
witness is relying upon his constitutional protection. The 
appellant claimed the personal protection of the privilege 
for himself. He did not claim it for anyone else. He 
claimed the privilege in a manner which completely ap¬ 
prised the Committee that he was relying upon his consti¬ 
tutional protection. Under the decided cases, therefore, 
he adequately raised the constitutional point. 

The lower court explained its decision in this way (App. 
130): 

“Can one claim a personal privilege against self- 
incrimination by reference to a position that another 
took? On that, this Court finds as a matter of law 
that one may not. Since the privilege is personal, the 
defendant must assert it himself, since another may 
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not know what is in a defendant’s mind at the time 
he is called before the Congress to testify on per¬ 
tinent matters, to proper inquiry, and therefore one 
may not, by reference, assert that privilege.” 

The lower court thus not only misapplied the governing 
rules of law but misread the record of the hearing. There 
was no question in Chairman Wood’s mind that the appel¬ 
lant was asserting his claim himself. The Chairman spe¬ 
cifically asked the appellant whether he accepted Fitz¬ 
patrick’s position as an expression of his own views (App. 
98). The Chairman refused to permit the witness to 
develop further his position (App. 98), indicating beyond 
peradventure of a doubt that the Committee understood 
that Quinn was himself making the same claim of protec¬ 
tion as Fitzpatrick made the day before. Compare U. S. 
v. Matles, Criminal No. 1745-50, Supplement I, p. 11, Brief 
on Appeal, Emspak v. XJ. S., No. 10,943. The Committee 
never indicated that they did not understand that this was 
Quinn’s own position. Quite to the contrary, at the con¬ 
clusion of the hearing the Chairman stated (App. 99): 

“You have made quite clear your position (empha¬ 
sis ours). I, for one, do not agree with it, but I 
appreciate your forthrightness in stating it to us.” 

Moreover, the reasoning of the lower court that Quinn 
could not put the Committee on notice that he was relying 
on the Fifth Amendment by adopting as his own Fitz¬ 
patrick’s statement is based upon the conclusion that Quinn 
could not know what was in Fitzpatrick’s mind or vice 
versa. This hardly requires an extensive discussion to 
reveal its fatal weakness. As we have demonstrated, it 
was, of course, totally immaterial whether Quinn or Fitz¬ 
patrick knew what was within each other’s mind when they 
appeared before the Committee. The only relevant issue 
was whether the Committee knew that Quinn was in¬ 
voking the Fifth Amendment. Fitzpatrick claimed the 
protection of the Fifth Amendment. The Committee was 
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fully satisfied that Quinn was claiming the same consti¬ 
tutional protection Fitzpatrick had asserted. The Com¬ 
mittee therefore knew- that Quinn was claiming the Fifth 
Amendment.* 

The unjust and illegal nature of this conviction is under¬ 
scored by the acquittals of Fitzpatrick and Panzino by 
Judges Morris and Goldsborough respectively. The tran¬ 
script of Panzino’s testimony is almost identical with that 
of Quinn’s. Panzino, as did Quinn, stated that he supported 
the position taken by Fitzpatrick. See Brief for Appellant, 
Emspak v. U. S., No. 10,943, Supplement II, p. 34. In 
response to a question as to whether he had ever attended 
a Communist meeting, he refused to answer on the basis 
of his preliminary statement adopting Fitzpatrick’s posi¬ 
tion. 

It is impossible to reconcile the conviction of this appel¬ 
lant wdth the acquittals of Fitzpatrick and Panzino. This 
Court is required to reverse this judgment of conviction 
to prevent a serious miscarriage of justice. 


POINT II 

Appellant’s claim of privilege was respected by the 
Committee and is not now subject to challenge. 

The appellant cannot be found guilty of contempt since 
the Committee did not overrule his claim of privilege and 
direct him to answer. 


* It is of some significance that the two days of hearing were 
conducted in an atmosphere of haste. The witnesses were con¬ 
stantly urged to speed their responses (Hearings, Part I. Govern¬ 
ment Exhibit 1, p. 600). Quinn was present when Fitzpatrick and 
Panzino were told by Chairman Wood that the hearings must ad¬ 
journ in thirty minutes (supra, at p. 600). The Committee thus 
encouraged the witnesses to confine their remarks to a minimum. 
When the Chairman discovered that the appellant was asserting the 
same grounds as a prior wdtness, he was fully satisfied with and 
encouraged this method of the assertion of the grounds relied on. 

The opinion of the lower court would penalize the appellant for 
cooperating with the Committee’s own request for brevity. 
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The record shows that the appellant was not directed 
to answer the question following an overruling of his claim 
of constitutional protection. At no point did the Com¬ 
mittee direct the appellant to answer either upon the 
ground that the refusal was not considered constitutionally 
privileged or upon the ground that the privilege had not 
been properly asserted. The District Court, in a recent 
decision by Judge Holtzoff, has held that a judgment of 
conviction cannot be sustained under such circumstances. 
Judge Holtzoff held, in TJ. S. v. Fox, No. 1798-50, June 20, 
1951, as yet unreported: 

“The Court also reaches its conclusion on a second 
ground. In order that there be contempt in failing 
to answer questions after refusal on the ground of 
the privilege against self-incrimination, the tribunal 
before which the witness is being interrogated must 
pass upon the assertion of privileges, and if it over¬ 
rules the privilege it must so state and direct the wit¬ 
ness to answer. Then if the witness persists in his 
refusal it is contempt if the question is in fact not 
within the protection of the privilege. Contempt is 
not committed, however, by merely asserting the privi¬ 
lege against self-incrimination, because at that point 
the witness does not know whether the assertion will 
be acquiesced in or not. He is not in contempt at that 
point. He is not in contempt until it is made known 
to him that the tribunal overrules the privilege and 
directs him to answer. That is the procedure before 
the Courts and there is no reason why a different 
procedure should be permissible in cases involving 
contempt of Congress” (Tr. p. 3). 


See also U. S. v. Browder, Criminal No. 1753-50 (opinion 
by Judge Letts, March 14, 1951, set forth in Appellant’s 
Brief to this court, Emspak v. U. S., No. 10,943, Supplement 
I, p. 20). 

We have been unable to discover a case in which punish¬ 
ment was imposed for contempt where the witness was not 
specifically directed to answer the question and his reason 
for refusing to answer rejected or overruled. This has 
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been the practice from the very beginning. Thus, when a 
witness refused to answer certain questions before the 
grand jury which was hearing charges against Aaron Burr, 
he was brought before Chief Justice Marshall. The Chief 
Justice heard the argument of counsel, considered the case, 
and delivered an historic opinion, which concluded that the 
witness had no right to refuse to answer at least some of 
the questions at which he had balked. But the Chief Jus¬ 
tice did not punish the witness for his initial refusals based 
on an ineffective claim of privilege. Instead he directed 
that the witness answer the non-incriminating questions. 
United States v. Burr, 25 Fed. Cas. No. 14,692e. 

The procedure adopted by Chief Justice Marshall is 
universally followed. The Committee’s action of citing for 
contempt without having overruled the assertion of privi¬ 
lege is sheer oppression and entrapment and jeopardizes 
the exercise of Fifth Amendment rights. 

In United States v. Eisele, 52 F. Supp. 105, Judge Pine 
recognized that a claim of the Fifth Amendment privilege 
must be ruled on by the tribunal to whom it is made before 
it can be considered lost. Judge Pine stated (at p. 108): 

“It was the (S. E. C.) examiner’s duty, when defend¬ 
ant claimed this privilege, to determine from the char¬ 
acter of the questions asked and the circumstances of 
the inquiry, whether there was a likelihood that the 
answers might be incriminating, and if there was such 
likelihood, it was his duty to determine whether he 
wished to exchange immunity for testimony.” 

The same principle appears from Graham v. United 
States, 99 F. (2d) 746 (C. A. 9). There a district court 
judge had convicted a witness for refusing, on claim of 
privilege, to answer certain questions in a deportation 
proceeding. The Court of Appeals found that the privi¬ 
lege was available as to some of the questions, but not as 
to others. But the appellate court did not sustain the con¬ 
viction on the basis of the unjustified refusals. Instead, it 
reversed and remanded to the lower court with instruc¬ 
tions that it give the witness an opportunity to answer 
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those questions which had been found to be non-incriminat- 
ing. 

Finally, this rule—that a denial of an assertion of privi¬ 
lege is a prerequisite to punishment—follows inevitably 
from May v. United States, 84 App. D. C. 323, 175 F. (2d) 
994, where this court ruled that testimony given to a con¬ 
gressional committee was not inadmissible under the lim¬ 
ited immunity given by 18 U. S. C. 3486 unless the witness 
before the committee had first refused to answer on the 
grounds of privilege and had been compelled to answer by 
a denial of his assertion of the privilege. As the court 
stated (175 F. (2d) at 1001, emphasis added): “Absent 
refusal to answer followed by compulsion to answer, no 
immunity arises, either under the statutes before us or 
under the Constitution.” A basic reason for the require¬ 
ment of direction is thus made clear: the witness is 
presented with a specific ruling and is put on notice of 
the risks which are threatened by a persistence in his 
claim. 

Nor may it be contended that a refusal to answer on Fifth 
Amendment grounds is governed by the rule that a witness 
acts at his peril if he refuses to answer a question on the 
grounds that it is not pertinent or is beyond the committee’s 
authority. The witness can raise the issue of pertinency 
or authority by objecting to the question and obtaining 
a ruling by the committee before deciding whether or not 
to act at his peril by refusing to answer. The privilege 
against self-incrimination, however, can only be invoked 
by a determined refusal to answer. May v. United States, 
supra; United States v. Johnson, 76 F. Supp. 538 (N. D. 
Pa.). The privilege supports only a refusal, not an objec¬ 
tion; there is nothing wrong with the question, as in cases 
of lack of pertinency or excess of authority; the situation 
is simply that the answer need not be given. 

Nor may it be contended that while a witness may not be 
required to act at his peril in all other proceedings in which 
there is a refusal to answer, a different rule applies to 
congressional proceedings. The oppression and the pos¬ 
sibility of entrapment which flow from silence in the face 



23 


of a claim or attempted claim of the privilege are fully 
present in the case of an investigating committee. Indeed, 
the policy of the privilege is strongest at the point of pre¬ 
liminary investigation. The evils of compulsory self¬ 
disclosure are greatest here because, as Wigmore points 
out (3rd ed., Section 2251, p. 308), it is precisely at this 
stage that the individual is accused upon the basis of “mere 
suspicion # * * or on public rumor, or on secret betrayal 

• • • y> 

Since the Committee never directed the appellant to 
answer the question or overruled his claim of privilege 
either in respect to form or substance, the judgment of 
conviction must be reversed. 

POINT m 

The court below erred in denying appellant’s request 
for a hearing on the motion challenging the validity of 
the Grand Jury. 

There were twenty members of the indicting Grand Jury 
'who voted on the present indictment. Counsel for the 
Government has conceded that ten of these Grand Jurors 
were Government employees (App. 161). Two additional 
were wives of Government employees. Appellant moved 
under Rule 12 of the Federal Rules of Criminal Procedure 
for a hearing on his motion to dismiss the indictment as 
void in that there were not twelve duly qualified and 
impartial jurors. Crowley v. United States, 194 U. S. 461; 
U. S. ex rel. McCann v. Thorny son, 144 F. 2d 604 (C. A. 2); 
18 U. S. C. A. 554a; Rule 6(a)(2), Federal Rules of Crimi¬ 
nal Procedure. The court below by Kirkland, J., denied 
the request for a hearing and rejected appellant’s proffer 
of proof in support of the motion (App. 63). 

It is now settled that Government employees serving as 
Grand or Petit Jurors will be barred as a group for bias 
when circumstances are brought to the court’s attention 
demonstrating that Government employees would not be 
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suitable jurors in a particular case. Dennis v. United 
States, 339 U. S. 162. 

In Dennis, the petitioner urged that Government em¬ 
ployees should have been barred from the jury under the 
special circumstances of his case. The majority of the 
court held that such bias must appear from the record 
and could not be the subject of judicial notice. The con¬ 
curring opinion of Justice Reed, without which there was 
no majority, sharply emphasizes the holding of Dennis: 

“Mr. Justice Reed concurs in the opinion and judg¬ 
ment of the Court. He reads the Court’s decision 
to mean that Government employees may be barred 
for implied bias when circumstances are properly 
brought to the court’s attention which convince the 
court that Government employees would not be suit¬ 
able jurors in a particular case. Absent such a show¬ 
ing, however, Government employees may not be 
barred from jury service merely because they are 
Government employees.” 

The Dennis majority went still further and indicated 
the precise type of evidence which would ground an ex¬ 
clusion of Government employees from jury duty: 

“As far as it appears, the court was willing to con¬ 
sider any evidence which would indicate that inves¬ 
tigatory agencies of the Government had recognized 
in the past or would take cognizance in the future of a 
vote of acquittal, but no such proof was made. Nor was 
there evidence of a climate of opinion among Govern¬ 
ment employees that they would jeopardize their tenure 
or provoke investigation by such a verdict.” 

In the instant proceeding the appellant offered to prove 
the precise factual conditions laid down in Dennis as a 
prerequisite for barring Government employees as jurors 
—namely, the existence of a climate of opinion among 
Government employees that they would jeopardize their 
tenure or provoke investigation by failing to indict this 
defendant at the Government’s request. Appellant sub¬ 
mitted two affidavits (App. 15, 34) in support of this factual 
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allegation and incorporated these affidavits in a proffer 
of proof at the argument on the motion for a hearing under 
Rule 12 (App. 158).* 

* Appellant offered to prove the following allegations of fact to 
the court: 

1. Ten of the twenty grand jurors voting on the indictment were 
Government employees (App. 34). Two other jurors were 
wives of Government employees (App. 35). 

2. Government employees at the time of the indictment and for 
a number of years previous have been the subject of an active 
campaign to determine whether they are in any way sympa¬ 
thetic or tolerant to Communists or any person associated with 
Communists or with any organization charged to be a “Com¬ 
munist front” (App. 35). 

3. At the time of the indictment, congressional leaders, congres¬ 
sional committees and heads of Federal executive agencies were 
engaged in efforts to “purge” from Government employment 
any person found to be so stigmatized (App. 36). 

4. Under the President's Loyalty Order, Executive No. 9835. 
Government employees are subject to the most intensive and 
searching investigation of all of their conduct, beliefs and 
associations involving in the remotest manner sympathy with 
persons or organizations charged to be Communistic (App. 
37). 

5. At the very time that the Grand Jury in this proceeding was 
considering whether to return indictments, the United States 
Civil Service Commission reported publicly that 280 Govern¬ 
ment employees had already been dismissed as “security 
risks” under the loyalty program; that 13,202 employees had 
been the subject of a full and complete investigation by the 
Federal Bureau of Investigation; that 1593 employees had 
resigned while under FBI investigation and that 1171 em¬ 
ployees had left their Government jobs before the loyalty 
investigation had been completed (App. 40). 

6. The actual conduct of the loyalty review boards has been 
such as to create the distinct impression among Government 
employees that the only way a Government employee can 
safeguard his livelihood is to express active hostility to any 
idea, person or organization which might possibly be attacked 
as Communist (App. 40-41). 

7. Numerous articles in the public press and reports over the 
radio concerning intensive nature of the loyalty investigation 
have engendered fear and apprehension among Government 
employees as to the retention of their jobs as a means of 
livelihood (App. 38). 

8. The transcript of the hearing before the House Committee 
on Un-American Activities was before the Grand Jury during 
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In addition to the specific allegations of fact set forth 
in appellant’s affidavits and incorporated in the proffer of 
proof, appellant attached a number of exhibits to the affi¬ 
davits containing statements by experts, all tending to 
show that: 

1. Because of the general atmosphere of intimidation, 
Government employees have “a low morale” (App. 
45) due to the fear that they will be called to account 
for any activity or expression of opinion indicating 
the slightest sympathy with any person charged with 
being a Communist (App. 45). 

2. Government employees as a result of this atmos¬ 
phere are frightened, “upset and scared” (App. 46). 

3. All Government employees know' the type of investi¬ 
gation made in loyalty cases and therefore assume 
that any type of activity or expression of opinion 

their deliberations. This transcript revealed to the Grand 
Jurors that the defendant was charged with contempt of the 
House Committee on Un-American Activities and was being 
investigated by the House Committee for alleged Communist 
activities (App. 36). 

9. The House Committee on Un-American Activities has been 
extremely active in this investigation of alleged disloyalty 
among Government employees and has publicly announced 
that its files and reports have been used by the investigating 
agencies of the Federal Government to determine the loyalty 
of Government employees (App. 36). 

10. At the time of the Grand Jury hearings and a number of 
years prior to that, a number of committees of Congress in 
addition to the Un-American Activities Committee have con¬ 
ducted intensive investigations into the loyalty of Government 
employees (App. 41). 

11. There had been attempts at public intimidation of jurors and 
Federal judges in proceedings involving alleged Communist 
activities (App. 37). 

a) A resolution was introduced in Congress demanding the 
investigation of the presiding justice in the first Hiss trial, 
impugning his loyalty solely because he attempted to exer¬ 
cise the functions of his office to the best of his ability 
(App. 37). 

b) One of the jurors who refused to vote for conviction of 
Hiss was required to appeal to law enforcement agencies 
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which expresses sympathy for ideas or individuals 
charged with being Communists provides grounds 
for suspicion of their own “loyalty” (App. 50). 

4. The loyalty program is and has been used unjustly 
and upon the slightest provocation as a means for 
depriving Government emplovees of their jobs (App. 
54). 

5. The Federal Bureau of Investigation investigates 
every detail of the private lives, opinions, activities, 
reading habits and thoughts of an individual involved 
in a Government employee loyalty check. The FBI 
uses every technique, including wiretapping and 
anonymous informants (App. 57). 

6. As a result of these facts, prominent observers of 
the Washington scene have concluded that “suspicion 

for protection against individuals harassing him because 
of his vote (App. 37). 

c) When the Court of Appeals for the Ninth Circuit granted 
bail to Harry Bridges, accused of Communist affiliation, 
a resolution was introduced in the Senate demanding in¬ 
vestigation of these jurists (App. 37). 

12. The Federal Bureau of Investigation had investigated and 
checked every Federal grand juror who was a Government 
employee. This individual’s employment is conditioned upon 
a favorable report from that agency which is a subdivision of 
the prosecutor’s office (App. 43). 

13. The Department of Justice announced that the Federal Bureau 
of Investigation was engaged in the greatest man-hunt among 
Federal Civil Service employees that this country has ever 
engaged in (App. 42). 

14. Information concerning loyalty of the grand jurors who are 
Federal employees was available to the Attorney General’s 
office prior to the time the grand juror was sworn in (App. 
43). 

15. Each and every grand juror who is a Government employee 
remains under the surveillance of the FBI during his entire 
employment by the Government (App. 43). 

16. The Director of the Federal Bureau of Investigation stated 
publicly that whenever a Federal employee is accused of “Com¬ 
munist affiliations’’, whether or not such accusations are based 
on fact, a full scale investigation is instituted by the Bureau 
(App. 42). 
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and uncertainty” becloud Government service today 
(App. 59). 

These allegations of fact describe in the greatest detail 
a climate of opinion among Government employees that 
“they would jeopardize their tenure or provoke investi¬ 
gation” by any conduct which might be considered favor¬ 
able to this appellant. Upon such a showing, under the 
rule of Dennis, the indictment would have to be dismissed. 

The lower court, however, refused to hear the evidence 
offered, denied appellant’s motion for a hearing, struck 
sua sponte from the record the main affidavit containing 
the allegations of fact, and rejected appellant’s proffer 
of proof made in open court (App. 118). A refusal to hear 
evidence offered in support of allegations that a grand or 
petit jury was improperly or illegally constituted is re¬ 
versible error. Carter v. Texas, 177 U. S. 442; Smith v. 
Mississippi, 162 U. S. 592; Tarrance v. Florida, 188 U. S. 
519; Glasser v. U. S., 315 U. S. 60, 87; Morford v. U . S., 
339 U. S. 258.* 

The rejection of a proffer of proof made in open court in 
support of a motion to dismiss an indictment for improper 
constitution of grand or petit juries is likewise reversible 
error. Carter v. Texas, supra; Brownfield v. South Caro¬ 
lina, 189 U. S. 426; compare Glasser v. U. S., supra. 

The Supreme Court has recently applied this general 
rule to reverse a conviction for contempt of Congress in 
a decision which is directly analogous. Morford v. 27. S., 
339 U. S. 258. In a per curiam opinion the court held that 
the refusal of the trial court to permit examination as to 

♦The Court in the Tarrance case described the holding of Carter 
in the following way: 

“ * * * the bill of exceptions showed that the defendant asked 
leave to introduce witnesses and offered to introduce witnesses, 
to prove the allegations in his motion, but that the court refused 
to hear any evidence in support of the motion, but overruled it 
without investigating into the truth or falsity of the allegations 
therein: and this was adjudged error.’* 
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‘‘the possible influence of the ‘loyalty order’, Executive 
Order No. 9835, 5 IT. S. C. A., Sect. 631 note, on their 
[jurors’] ability to render a just and impartial verdict”, 
M or ford v. U. S., supra, at 259, required the reversal of 
the judgment of conviction. The court pointed out: 

“We said in Dermis that ‘Preservation of the op¬ 
portunity to prove actual bias is a guarantee of a 
defendant’s right to an impartial jury.’ Id., 339 U. S. 
171-172, 70 S. Ct. 523. Since that opportunity was 
denied in this case, the petition for writ of certiorari 
is granted and the judgment of the Court of Appeals 
is reversed.” 

The refusal of the lower court to hear evidence in sup¬ 
port of appellant’s motion attacking the validity of the 
indicting jury can be sustained only by rejecting the guar¬ 
antee of the Supreme Court in Dennis that: 

“The way is open in every case to raise a contention 
of bias from the realm of speculation to the realm of 
fact.” 

Under the rulings of the lower court this opportunity 
was denied to the appellant and the judgment of the court 
must consequently be reversed. 
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CONCLUSION 

For the foregoing reasons the judgment of conviction 
must be reversed and the indictment dismissed. 

Respectfully submitted, 

David Scribner, 

11 East 51st Street, 

New York City, 

Arthur Kinoy, 

55 West 42nd Street, 

New York City, 

Allan Rosenberg, 

416 Fifth Street, N.W., 
Washington, D. C., 

Attorneys for Appellant. 


Of Counsel, 

David Scribner, 

Donner & Kinoy, 
by Frank J. Donner, 
Arthur Kinoy, 

55 West 42nd Street, 
New York City. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 

1. Did the appellant assert his privilege against self-in¬ 
crimination in what he said? 

2. Could he in law and did he in fact adopt the reasons 
the witness Fitzpatrick had stated? 

3. If so, could it reasonably be concluded on the basis of 
appellant’s statements and his adoption of Fitzpatrick’s state¬ 
ments that he asserted his privilege? 

4. Is the statute 2 U. S. C. 192 violated if, after a witness 
before a congressional committee has refused to answer a ques¬ 
tion for any stated reason, the committee does not call upon 
him again to answer the question? 

5. Did the court below commit reversible error in denying 
a motion of the appellant for a hearing to determine the quali¬ 
fications of members of the grand jury on the basis of affidavits 
stating the fact that ten members of the grand jury were gov¬ 
ernment employees and stating the conclusion that such em¬ 
ployees are disqualified for bias because of the administra¬ 
tion of the loyalty oath provisions? 
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COUNTERSTATEMENT OF THE CASE 

This appeal is taken from a judgment of sentence of six 
months’ imprisonment and S500 fine imposed for violation of 
2 U. S. C. 192 after the appellant had been convicted by the 
court without a jury of unlawfully refusing to answer the 
question put to him by the Committee on Un-American Ac¬ 
tivities of the House of Representatives whether he was or ever 
had been a member of the Communist Party. The main ques¬ 
tion on this appeal is whether the appellant’s refusal to answer 
the question was based on an assertion of his privilege against 
self-incrimination, and whether in that connection appellant 
could adopt the statement of a previous witness as his reason 
for refusing to answer. Other questions are whether the statute 
is violated if, after the witness has refused to answer a question, 
the Committee does not thereupon direct him to answer it 
again, and whether the court below should have granted appel¬ 
lant’s motion for a hearing to prove partiality of members of 
the grand jury which had indicted the appellant. 
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The Committee on Un-American Activities of the House of 
Representatives was inquiring into the subject of infiltration 
of Communism into a labor union known as the United Elec¬ 
trical, Radio and Machine Workers of America, CIO. The 
Committee had before it for consideration a proposed statute 
designed to exclude disloyal workers from defense projects. 
It appeared that there was a division of view in government 
agencies as to their jurisdiction to apply security and loyalty 
tests to officers of the union, as w^as done systematically in the 
case of the members of the union actually employed in defense 
work. The particular purpose of the inquiry to which the 
appellant was summoned w*as to determine who w*ere the 
officers of the national organization of the union and whether 
they had Communist affiliations (J. A. 115-117). The appel¬ 
lant was an officer of the national organization, being a field 
organizer (J. A. 117). 

The appellant and three other officers were summoned by 
the Committee to appear before it and give testimony on 
August 10, 1949 (J. A. 119-20). They all appeared on that 
date. Appellant did not on that date testify, but other of¬ 
ficers, including Thomas Fitzpatrick, did testify, and in all 
probability appellant -was present and heard what Mr. Fitz¬ 
patrick said. The next day, August 11, 1949, the appellant 
himself testified before the Committee, which was holding 
the hearing in the Old House Office Building, Washington, 
D. C. (J. A. 92). 

The appellant gave his name and address and present and 
past employment wdth the union. He testified also that he 
was Chairman of the Western Pennsylvania Civil Rights Con¬ 
gress. Being asked whether he held any position in the East 
Pittsburgh section of the Communist Party, he answered that 
he did not. He w^as then asked whether he was or ever had been 
a member of the Communist Party (J. A. 97). He answered 
that he would like to make a statement along the lines that 
Mr. Fitzpatrick had made the day before in regard to a ques¬ 
tion of that nature. He stated that he felt that the political 
beliefs, opinions, and associations of the American people can 
be held secret if they so desire (J. A. 97). He then stated in 
answer to questions of the Committee Chairman that he had 
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heard Mr. Fitzpatrick’s statement and he adopted it in its 
entirety as the expression of his own views. The question was 
again put to him whether, having made his statement, he 
would answer the question whether he was or ever had been 
a member of the Communist Party. He stated, “I decline to 
discuss with the Committee questions of that nature” (J. A. 98). 
He was then asked questions about other individuals, which 
he answered. The appellant then made a further statement 
to the general effect that in the position he was taking, he was 
supporting the Constitution and that he would not join the 
Committee in destroying it (J. A. 99). 

The statement of the witness Thomas Fitzpatrick made the 
day before and adopted by the appellant was contained in 
several portions of Mr. Fitzpatrick’s interrogation as a wit¬ 
ness before the Committee on August 10,1949 (J. A. 101-115). 
After answering a few preliminary questions, Mr. Fitzpatrick 
was permitted to make a preliminary statement. He made 
reference to a telegram which he and the appellant and the 
other two officers who had been summoned before the Com¬ 
mittee had sent to the Committee on August 7,1949, three days 
before their scheduled appearance. This telegram referred to 
ridiculous charges brought by a priest and the scandalous use 
of the Committee by those interested in interfering in the in¬ 
ternal affairs of the union. Mr. Fitzpatrick thereupon stated 
to the Committee that the union was in the midst of an elec¬ 
tion in which the four officers who had been summoned were 
candidates. He said that the hearings were rigged up at the 
instance of a Jesuit priest who had telephoned one of the mem¬ 
bers of the Committee and that the hearings were timed to 
interfere in the election. He stated further that the hearings 
were interfering with the success of the union in its negotiations 
wdth its employer corporation. ' He said that the testimony of 
the previous day had given the lie to the charge that the union 
was dominated by Communists. He referred to the loyalty 
record of the union during the war. Mr. Fitzpatrick concluded 
this preliminary statement by saying that he would answer 
all honest questions but that he had no intention of joining 
with people who seek to destroy the Constitution; that the 
Constitution was to him something to be maintained and that 
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it provides protection for minorities and the privilege of people 
to speak and think as they see fit and to entertain unpopular 
beliefs and opinions and hold them secret if they so desire; 
and stated, “This is a protection of the First Amendment to 
the Constitution, supplemented by the Fifth Amendment” 
(J. A. 107). The question was then put to Mr. Fitzpatrick 
whether he was or ever had been a member of the Communist 
Party. He responded by referring to his previous remarks 
and said, “I say that this Committee has no right to pry into 
my mind” (J. A. 107). Mr. Fitzpatrick’s subsequent state¬ 
ments throughout his interrogation were in similar vein, and on 
one occasion he did repeat, “I stand on the protection of the 
Constitution, the First and Fifth Amendments” (J. A. 110). 

On November 20, 1950, an indictment was returned in the 
United States District Court for the District of Columbia., 
charging the appellant with the refusal to answer the ques¬ 
tion whether he was or ever had been a member of the Com¬ 
munist Party. It was a one-count indictment (J. A. 3). After 
a plea of not guilty was entered, preliminary motions were 
seasonably filed and argued, which included a motion for a' 
hearing to prove that members of the grand jury which returned 
the indictment were disqualified for bias and those remaining 
were not sufficient in number to vote an indictment. This mo¬ 
tion for hearing was denied by the court below (J. A. S2-3, J. 
A. 6, par. 10, J. A. 34-63, 65). 

The case came on for trial on February 26, 1951 (J. A. 87). 
Jury trial was waived and the trial proceeded before the court 
(J. A. 89). In his opening statement to the court, government 
counsel conceded that the question which the appellant refused 
to answer could be incriminating and stated that the Govern¬ 
ment’s position in the case would be that appellant did not 
assert his privilege against self-incrimination but based his 
refusal to answer on another and invalid reason, that is that the 
Committee had no right to ask the question (J. A. 89-90). 
The testimony of the appellant was read to the court (J. A. 
95-100). In view of appellant’s adoption of what the witness 
Fitzpatrick had stated to the Committee the day before, gov¬ 
ernment counsel then read the testimony of Mr. Fitzpatrick, 
which contained here and there his various statements of rea- 
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sons for not answering questions (J. A. 101-115). The counsel 
for the Committee, who was the only witness for the Gov¬ 
ernment, then testified as to the purpose of the inquiry at which 
the appellant appeared, wdiich was in part to determine the 
Communist affiliations or associations of the officers of the 
union (J. A. 115-117). At the conclusion of the Govern¬ 
ment’s case, the defense offered in evidence various documents 
designed to show circumstances creating a reasonable appre¬ 
hension on the part of the appellant that he would be prose¬ 
cuted for crime (J. A. 120-130). The Government conceded 
that these circumstances existed and the evidence was received 
(J. A. 129). The trial court found the appellant guilty, stat¬ 
ing its findings and conclusions orally from the bench (J. A. 
130-139). The court found as a fact that the appellant did not, 
in anything he stated for himself, claim the privilege (J. A. 
137-S), and held as a matter of law that the appellant could 
not adopt what Mr. Fitzpatrick had stated, as the privilege 
against self-incrimination is personal to the witness (J. A. 
138). 

STATUTES, ETC. 

Amendments to the Constitution 
Amendment 1 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a 
redress of grievances. 


Amendment 5 

No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, without due process 
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of law; nor shall private property be taken for public use, 
without just compensation. 

Title 2, section 192 

§ 192. Refusal of witness to testify. Every person who 
having been summoned as a witness by the authority of either 
House of Congress to give testimony or to produce papers upon 
any matter under inquiry before either House, or any joint 
committee established by a joint or concurrent resolution of 
the two Houses of Congress, or any committee of either House 
of Congress, willfully makes default, or who, having appeared, 
refuses to answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, punishable 
by a fine of not more than $1,000 nor less than $100 and im¬ 
prisonment in a common jail for not less than one month nor 
more than twelve months (R. S. § 102; June 22, 193S, ch. 594, 
52 Stat. 942). 

Title 2, section 194 

§ 194. Witness failing to testify or produce records. Whenever 
a witness summoned as mentioned in section 192 fails to appear 
to testify or fails to produce any books, papers, records, or docu¬ 
ments, as required, or whenever any witness so summoned re¬ 
fuses to answer any question pertinent to the subject under 
inquiry before either House, or any joint committee established 
by a joint or concurrent resolution of the two Houses of Con¬ 
gress, or any committee or subcommittee of either House of 
Congress, and the fact of such failure or failures is reported 
to either House while Congress is in session, or w’hen Congress 
is not in session, a statement of fact constituting such failure 
is reported to and filed with the President of the Senate or the 
Speaker of the House, it shall be the duty of the said President 
of the Senate or Speaker of the House, as the case may be, to 
certify, and he shall so certify, the statement of facts aforesaid 
under the seal of the Senate or House, as the case may be, to 
the appropriate United States Attorney, whose duty it shall be 
to bring the matter before the grand jury for its action (R. S. 
§ 104; July 13, 1936, ch. 884, 49 Stat. 2041; June 22, 193S, ch. 
594, 52 Stat. 942). 
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Rule 6. The grand jury 

***** 

(b) Objections to grand jury and to grand jurors: 

(1) Challenges. The attorney for the government or a de¬ 
fendant who has been held to answer in the district court may 
challenge the array of jurors on the ground that the grand jury 
was not selected, drawm or summoned in accordance with law, 
and may challenge an individual juror on the ground that the 
juror is not legally qualified. Challenges shall be made before 
the administration of the oath to the jurors and shall be tried 
by the court. 

(2) Motion to dismiss. A motion to dismiss the indict¬ 
ment may be based on objections to the array or on the lack 
of legal qualification of an individual juror, if not previously 
determined upon challenge. An indictment shall not be dis¬ 
missed on the ground that one or more members of the grand 
jury were not legally qualified if it appears from the record 
kept pursuant to subdivision (c) of this rule that 12 or more 
jurors, after deducting the number not legally qualified, con¬ 
curred in finding the indictment. 

***** 

Rule 52. Harmless error and plain error 

(a) Harmless error. Any error, defect, irregularity or vari¬ 
ance which does not affect substantial rights shall be dis¬ 
regarded. 

***** 
SUMMARY OF ARGUMENT 

1. Appellee concedes that the appellant could in law adopt, 
and did in fact substantially adopt, the previous statements of 
the witness Mr. Fitzpatrick. He explicitly said so, the com¬ 
mittee understood and accepted his adoption, and the trial of 
appellant was conducted on that basis. 

2. Accordingly the court should have considered such state¬ 
ments of Mr. Fitzpatrick as appellant appreciated, understood, 
and adopted. By not doing so the court rejected relevant 
evidence. This error, however, would be harmless if on the 
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basis of that additional evidence the result would have to be 
the same. 

3. Appellee argues that the error was harmless because the 
statements of appellant and those of Fitzpatrick which he in¬ 
telligently adopted, considered together, do not allow for a 
reasonable interpretation that appellant asserted his privilege 
against self-incrimination. 

Appellant and Mr. Fitzpatrick w’ere officers of a union wffio 
were seeking reelection. At the time they appeared before the 
Committee their union was part of the C. I. 0. organization. 
Also the accused persons in the Barsky and Hollywood Ten 
cases were urging before the courts that the Committee on 
Un-American Activities, which had summoned appellant, w’as 
without powder to pry into a citizen’s political beliefs and opin¬ 
ions because of the right to hold and keep them secret which 
the First and Fifth Amendments to the Constitution protect 
from infringement. The Hollywood Ten were likewise claim¬ 
ing that the conduct of the Committee violated the Fifth 
Amendment in reviving the ex officio oath —a contention which 
would make the privilege against self-incrimination available 
without asserting it. The appellant and Mr. Fitzpatrick and 
their available attorney necessarily knew of these pending cases 
and w'ere sympathetic with the points urged in them, which 
so intimately related to their own situation. These circum¬ 
stances indicate that they had no intention of asserting their 
privilege, which would have militated against their own inter¬ 
ests with their union and embarrassed the other litigants.in 
their struggles in the court. 

What they said shows clearly they did not assert the privi¬ 
lege. Both were intelligent and articulate, as showm by their 
clearly stated objection to the right of the Committee to ques¬ 
tion them as to their beliefs and associations. No legalistic 
analysis is needed to determine what they meant when they 
stated those objections. But the only possible w'ay to extract 
an assertion of privilege in wffiat either of them said is from the 
two instances where Mr. Fitzpatrick mentioned the Fifth 
Amendment. The circumstances tend to show, and the con¬ 
text in which Mr. Fitzpatrick made mention of the Fifth 
Amendment conclusively establishes, that Mr. Fitzpatrick 
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mentioned the Fifth Amendment as supplementing the First 
Amendment in guaranteeing people the right to have opinions 
and beliefs and keep them secret if they so desire, and again 
mentioned the Fifth Amendment and the First Amendment 
together as what he relied on for his objection that it was no 
affair of the Committee on Un-American Activities whether 
he was a Communist and whether or not he tried to get another 
person to join the party. It is impossible to find in these men- 
tionings any reference to the privilege. To find that, it would 
be necessary to take them out of the context in which they were 
put by the person who used them. The judge who acquitted 
Mr. Fitzpatrick did that, and furthermore attributed to him 
an appreciation when he used the term that no other provision 
of the Fifth Amendment was applicable to his situation. In 
this method and finding the judge was erroneous, and contrary 
to appellant’s contention this court is not bound by it on this 
appeal. 

It clearly appears from appellant’s words that he had no 
suspicion that in Mr. Fitzpatrick’s mentionings of the Fifth 
Amendment there lurked an assertion of the privilege. He 
did not even repeat these mentionings himself, although he 
simply and unnecessarily repeated the clearly stated objections 
of Mr. Fitzpatrick to the right of the Committee to pry into 
his beliefs and associations. To find in appellant’s words and 
adoption any assertion of the privilege would be to add an 
absurd conclusion to an erroneous one. 

4. When the appellant refused to answer the question he 
thereby violated the statute, 2 U. S. C. 192, and it was not 
necessary for the committee to call upon him to answer again. 
Where this has been done to a witness before a court the court 
was equipped instantly to punish refusal, and to do that with¬ 
out giving the witness another chance immediately to answer 
would be inappropriate. Also where the witness can be 
promised immunity by the interrogator, a forthright response 
to the assertion by the witness of his privilege should be re¬ 
quired of the interrogating agency, so that the witness will 
know whether he has been granted immunity or not. Neither 
of these reasons for the practice of “calling upon to answer” 
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(familiar but not shown to be required) exists in the case of 
a Congressional committee. It would not be sound to raise 
a familiar practice with a reason to the level of a requirement 
without one. This statutory violation does not require it. 

5. The lower court acted properly in denying a hearing to 
prove alleged partiality of grand jurors. At common law’ par¬ 
tiality was an asset, and there is no statute or rule which has 
made a change. There is neither constitutional nor statutory 
right to impartial grand jurors. The motion of appellant for 
hearing w'as not based on actual bias. It w’as not claimed a 
single grand juror actually w’as biased, or that appellant had 
tried or would try to find that out. The motion was an at¬ 
tempt to revive the “implied bias” rule to government em¬ 
ployees which the Supreme Court has definitively rejected. 

ARGUMENT 

I 

Appellant could and did adopt the statement of the 

other witness 

Appellee concedes that appellant could and did adopt in 
substance what the previous witness Fitzpatrick had stated. 
The appellant told the Committee that he had heard Mr. 
Fitzpatrick's statement of the day before in its entirety and 
that he accepted it as the expression of his owm views (J. A. 
97-S). The Committee Chairman accepted this adoption. 
Shortly afterwards he interrupted a further statement of the 
appellant with the words: “You have stated your position” 
(J. A. 9S). At the trial, the Government treated appellant’s 
W’ords as an adoption of Mr. Fitzpatrick's statements; the de¬ 
fense raised no objection (J. A. 100), and the trial judge indi¬ 
cated no contrary view until he rendered his oral opinion and 
finding at the end of the case (J. A. 13S). 

While undoubtedly a claim of privilege is personal to the 
witness, appellee can find no answer to appellant’s argument 
that a witness can adopt words of another as his own. The 
analogy of admissions by silence seems apposite. In certain 
circumstances, a witness can even be said to admit the truth 
of accusatory statements made by another in his hearing by 
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not affirmatively denying them. Dickerson v. United States, 
62 U. S. App. D. C. 191, 65 F. (2d) 824, cert. den. 290 U. S. 665 
(1933). 

II 

Scope of review: Whether the court could reasonably find that 

the privilege was asserted 

The issue of claim or no claim should have been decided on 
the basis of a consideration of what appellant said and what 
Mr. Fitzpatrick said. The trial judge did not do that. He 
considered only what appellant said, and found in it no claim 
of self-incrimination. 1 Hence, this appeal comes not as from 
a judgment following a finding by the court on all the relevant 
facts. This case comes for review of a finding by the court 
which did not consider certain admissible and relevant evi¬ 
dence. In these circumstances, appellee acknowledges as the 
question on appeal and the scope of review what is stated in 
this brief as Question Presented No. 3, as follows: Could it 
reasonably be concluded on the basis of appellant’s statements 
and his adoption of Fitzpatrick’s statements that he asserted 
his privilege? 2 If so, the judgment should be reversed. 

1 It so happens that the trial judge erroneously attributed to appellant 
the words “I rely on the First, supplemented by the Fifth Amendment” (J. A. 
135-6), and ruled that the reference to the Fifth Amendment did not, 
under the circumstances, amount to an assertion of the privilege (J. A. 
135-8). The quoted words were not uttered by appellant (.T. A. 95-100), but 
similar words were uttered on two occasions by the previous witness Fitz¬ 
patrick (J. A. 107, 110). Apparently, therefore, the trial judge considered 
as appellant’s the words of Fitzpatrick which came closest to an assertion 
of the privilege, and nevertheless found that the claim was not made. How¬ 
ever, appellee feels it must still face the fact that the trial court did not 
consider the whole statement of Mr. Fitzpatrick. 

2 In the view of appellee, the scope of review on the trial court’s findings 
on the basis of appellant’s words only ought, strictly speaking, to be that 
it would not be disturbed unless the finding was unreasonable. See Pierce 
et al. v. United States, 252 U. S. 239, 250. See also Julius Emspak, Appellant 
v. United States of America, Appellee, No. 10, 943 this Court, Appellee’s 
brief pp. 9-10, Appellant’s reply brief, pp. 1-8; case argued October 5, 1951. 
However, the two statements are so Interrelated that it would be impractic- 
cable and confusing to attempt to apply one test on review to appellant’s 
words and another to Mr. Fitzpatrick’s. For that reason appellee does 
not urge on this appeal the contention in regard to the scope of review taken 
in the Emspak case. 

981283—52-3 
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It seems equally valid that this Court should affirm the 
judgment if the error of the trial court in not considering the 
statements of Mr. Fitzpatrick as they had been understood and 
appreciated and adopted by the appellant was harmless error. 
Rule 52 (a) F. R. C. P. It would be harmless error if the result 
would necessarily be the same. The result w’ould necessarily 
be the same if the additional evidence which the trial court 
did not consider could not reasonably have caused the trial 
court to conclude that appellant had asserted his privilege 
against self-incrimination. That additional evidence is before 
this court as part of the record on appeal. As the trial court 
did not consider it and did not draw inferences from it, this 
court is not bound by the limits of review which would obtain 
if that were the case, as in Pierce et al. v. United States, 252 
U. S. 239, 250 (1920). The test on this review as to that 
evidence would seem to be whether it permitted of the reason¬ 
able conclusion that the adoption of it by appellant amounted 
to an assertion by him of his privilege against self-incriminaton. 

In Lombardo v. United States, 58 U. S. App. D. C. 245, 29 F. 
(2d) 445 (192S) this Court affirmed a judgment of criminal 
contempt although the lower court in finding guilt had erro¬ 
neously assumed that the rule of reasonable doubt does not 
apply to such cases. The Court found that it appeared clearly 
from the statements of the trial judge that he was satisfied of 
appellant’s guilt to the required degree anyhow. In Howe v. 
United States, 61 U. S. App. D. C. 8,56 F. (2d) 305 (1932) this 
Court affirmed a conviction because it considered harmless 
the erroneous receipt in evidence of an admission of the ac¬ 
cused in a conversation with the arresting officer that she had 
been arrested on a previous occasion. See also District of 
Columbia v. Chessin, 61 U. S. App. D. C. 260, 61 F. (2d) 523 
(1932); Westall v. Osborne, 115 F. 2S2, 2S3 (C. C. A. 2, 1902). 
In Vance v. Campbell, 66 U. S. (1 Black) 427, 431 (1861), Mr. 
Justice Nelson speaking for the Court in reversing a judgment 
in a patent infringement case because the plaintiff had not 
been permitted to testify, said: ‘‘The facts which this witness 
offered to prove are not stated in the bill of exceptions. We 
cannot therefore disregard the exception upon the idea that the 
testimony could not have been material or could not have 
changed the result of the verdict.” There seems implicit in 
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this statement that the court would have considered the of¬ 
fered evidence had it been in the record on appeal and disposed 
of the appeal in the light of it, one way or the other. In Pull¬ 
man’s Palace Car Company v. Central Transportation Com¬ 
pany, 139 U. S. 62, 66 (1890) where the court reversed a judg¬ 
ment in a suit on a lease because the trial court had erroneously 
excluded a relevant agreement, the court spoke of that ex-' 
eluded evidence as “directly affecting the amount which the 1 
plaintiff by the terms of the lease was entitled to recover.” In 
Arthur et al. v. Hart, 58 U. S. (17 How.) 6 (1854) Mr. Justice 
Nelson discussed the problems before a court of review where 
the trial below was to the court without a jury. Most of the 
difficulties there described are not present in the instant appeal. 

The case of United States v. Weisman, 111 F. (2d) 260 (C. C. 
A. 2, 1940) seems directly in point, and Judge Learned Hand 
there found no difficulty in deciding the problem on review. In 
that case the appellant had refused to answer questions before 
the grand jury on the ground of self-incrimination. In an at¬ 
tempt to show reasonable ground to fear imminent prosecu¬ 
tion the appellant had offered in evidence at his hearing an 
indictment which charged a conspiracy that seemed to relate 
in an intimate way to the facts which the questions put to the 
appellant might have elicited. The court below erroneously 
excluded that evidence. On appeal the court stated: “This 
indictment the judge ruled out, but it was clearly competent, 
and we shall dispose of the appeal as though he had admitted 
it.” The court reversed the conviction. It is fair to assume 
that had the court of appeals concluded on the basis of that 
indictment which the court below had excluded and the other 
evidence that the conditions did not exist for the proper exer¬ 
cise of the privilege of the witness against self-incrimination it 
would have affirmed his conviction for contempt. 

Ill 

On the basis stated, it would be unreasonable to find that the 

privilege was asserted 

Appellee’s position on this point is that it appears so con¬ 
clusively from the words and conduct of appellant and Mr, 
Fitzpatrick that the appellant lid not assert his privilege, that 
a contrary finding would be unreasonable. 
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The question whether an individual has asserted his privilege 
not to be compelled to be a witness against himself must be 
determined on the basis of all the circumstances, including par¬ 
ticularly the words used by the individual—or, in this instance, 
the words used and adopted by the appellant. 

It is in the setting in which they were uttered that their true 
meaning is to be sought. The assertion of the privilege does 
not reside in any particular form; no formulary words of art 
are necessary; the incantation of the magic formula “Fifth 
Amendment” works no miracle of expression which makes it 
either indispensable or impervious to emasculation. The 
formula is fatally cast in whatever mold of context he who 
uses it puts it in, and in it takes the form which proves its name 
to be either an earned or a stolen one. 

These postulates, if not self-evident, certainly seem to be 
agreed upon by the parties to this appeal. Indeed, appellee 
has not hesitated to borrow the very terms of appellant in 
stating them, so aptly do they seem to express the rule of rea¬ 
son that governs this question. 

The privilege against self-incrimination is indeed a valuable 
right, having not merely constitutional authority, but histori¬ 
cal and traditional sanction. It is not, however, a part of due 
process. “This too might be lost and justice still be done. 
Indeed, today as in the past there are students of our penal 
system who look upon the immunity as a mischief rather than 
a benefit, and who would limit its scope or destroy it alto¬ 
gether * * * Justice, however, w r ould not perish if the 
accused were subject to the duty to respond to orderly inquiry.” 
Mr. Justice Cardozo in Palko v. Connecticut, 302 U. S. 319 
325-6 (1938). It should be applied within the limits dictated 
by a balancing consideration of the coexisting right of the State 
to obtain information from its citizens which may be, as in this 
instance it w r as, necessary for its very self-preservation. United 
States v. Burr, In re Willie, 25 Fed. Cas. 14,692e, 38-39. In 
words lately quoted by our Supreme Court, this duty of the 
citizen to give evidence is referred to by Professor Wigmore as 
a positive duty and the privilege to evade it as by so much a 
derogation therefrom. United States v. Bryan, 339 U. S. 323, 
331 (1950). 
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A. The setting in which the witness appeared 

It should be noted that in the instant case the appellant and 
his predecessor Mr. Fitzpatrick were witnesses, not defendants 
who could refuse to be questioned at all; their excuse from 
answering a question was waived unless it was asserted—no 
statutory immunity was involved which has been held to elimi¬ 
nate the requirement of asserting the privilege at all, United 
States v. Monia, 317 U. S. 424 (1943); they knew beforehand 
the nature of the inquiry and anticipated being asked the very 
questions they were asked; they had counsel available; and 
they were given and exercised wide latitude in making state¬ 
ments in explanation of their refusals to answer. 

It seems clear that both Mr. Fitzpatrick and the appellant 
agreed beforehand to take the position they did take when 
they appeared before the committee. Three days before they 
were to appear they addressed a telegram to the committee 
attacking its motives and conduct. These candidates for union 
office came before the committee to accuse and question, not 
to answer questions, and still less to give slinking excuses for 
not answering them. Mr. Fitzpatrick, who preceded the ap¬ 
pellant as a witness, bent to pay tribute to the reform in the 
committee’s procedure (J. A. 101); envisioned a possibly 
greater trend toward more “democratic” methods (J. A. 103); 
was bantering, even gay in stealing from the guarded lexicon 
of Congress itself as he promised the Chairman that he would 
not “filibuster” (J. A. 103). If he respected Lord Chancellor 
Hardwicke’s homily that the public is entitled to every man’s 
evidence, he gave no hint of it. The Bryan case, where that 
statement found approval from the Supreme Court, 339 U. S. 
at 331, had not come down; neither had the Supreme Court’s 
ruling on the petition of Barsky and others for rehearing on 
the denial of their petition for certiorari to this Court. 3 It is- 
most likely that counsel for the appellant and Mr. Fitzpatrick 
had informed them about the Barsky case. The petitioners’ 
claim in that case that one’s right to his political opinions and 

*The petition for certiorari to review this Court’s decision of March 
IS. 1948, Barsky et al. v. United States, 83 U. S. App. D. C. 127,167, F. (2d) 
241, was denied on June 14, 194(8, 334 U. S. 843; Rehearing was denied, 
on May 29,1950, 339 U. S. 971. 
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beliefs prohibits a committee of Congress from obtaining other¬ 
wise pertinent evidence (83 U. S. App. D. C. at 130, 138-9) 
had been rejected by this Court in a divided opinion (id.), and 
the Government’s course through the Supreme Court had 
proved less than precipitous. In August of 1949, the petition 
for rehearing had been pending for 14 months, 3 and the Su¬ 
preme Court was in summer recess. There was nothing in the 
fate of Dr. Barsky and his companions in August of 1949 to 
inspire dread in one who was contemplating a similar course. 
For the three years since their united defiance of Congress they 
had enjoyed liberty and even acclaim. 

Still more likely was it that the appellant and Mr. Fitzpatrick 
had learned from their available counsel, as well as from the 
nation-wide press accounts, about John Howard Lawson and 
others of the so-called Hollywood Ten, screen writers whom the 
Committee on Un-American Activities had summoned. Their 
arrival in Washington for their appearance before Congress, 
like their arrival months later for trial on indictments charg¬ 
ing them with refusing to answer questions, could hardly be 
cited as an example of the exercise of their asserted right to 
remain silent. It resembled rather the triumphant descent of 
a conquering army. By August of 1949, Mr. Lawson and his 
associates had suffered set-backs in our District Court and in 
this Court, but the Supreme Court was yet to be heard from. 4 
On August 11, 1949, the very day this appellant appeared be¬ 
fore the Committee on Un-American Activities, John Howard 
Lawson filed his petition in the Supreme Court of the United 
States for certiorari (No. 248, October term, 1949). That case 
was not only more generally publicized than the Barsky case, 
but it more intimately concerned the appellant and Mr. Fitz¬ 
patrick, as it involved refusals to answer the identical question 
which they had every reason to believe they would be asked. 
Lawson, as a witness before the Committee on Un-American 
Activities, had refused to answer the question: “Are you now 

4 The convictions were affirmed by this Court on June 13, 1949, Lawson v. 
United States, Trumbo v. United States, 85 U. S. App. D. C. 167, 176 F. 
(2d) 49; Petitions for writs of certiorari were denied on April 10, 1950, 
339 U. S. 934; and rehearing was denied on May 29, 1950, 339 U. S. 
972. 
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or have you ever been a member of the Communist Party?” 
(p. 5, Petition for certiorari, No. 248, October term, 1949, Su¬ 
preme Court of the United States). He had not answered in 
so many words whether he was or was not a member of the 
Communist Party; neither had he stated that he would not 
answer that question. “Again the petitioner replied by pro¬ 
testing, by saying that the question violated his rights and ex¬ 
ceeded the powers of the Committee” {Id. p. 5). Being asked, 
“Then you refuse to answer that question; is that correct?” 
he replied: “I have told you that I will offer my beliefs, affilia¬ 
tions, and everything else to the American public, and they will 
know where I stand” {Id. p. 6). 

So, the very day this appellant testified, John Howard 
Lawson’s counsel (different counsel from this appellant’s) 
were urging upon the Supreme Court that a witness before the 
Committee on Un-American Activities could refuse to answer 
the question: “Are you now or have you ever been a member 
of the Communist Party?” because “the Committee’s utiliza¬ 
tion of Congressional power as an agency of Government to 
compel disclosure of private political opinion and association 
is forbidden by the First, Fourth, and Fifth Amendments as 
unwarranted invasion into the private rights of individuals” 
{id. p. 36); that “the Government may neither abridge his 
right to speak nor compel him to disclose the beliefs which he 
prefers to keep to himself” {id. p. 44); that an inquiry into 
the contents of his mind is as truly a search as is the rum¬ 
maging of his papers, and “the Fifth Amendment reinforces 
this right to be let alone; for to compel a man to disclose his 
beliefs and affiliations at a time when such disclosure may sub¬ 
ject him to penalty of social sanctions, violates at least the 
principles and purposes underlying that Amendment. To¬ 
gether, the First, Fourth, and Fifth Amendments prohibit the 
Government from prying into or otherwise interfering with 
the individual’s beliefs and associations” {id. p. 44). To one 
who wished it so, bright indeed seemed the prospect in August 
of 1949 that a witness before the Committee on Un-American 
Activities could resist inquiry without the degrading resort to 
his privilege against self-incrimination. 
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And so, when the appellant and Mr. Fitzpatrick appeared, 
they were prepared to accuse and to question, but not to make 
excuses before the Committee for not answering their ques¬ 
tions. The references to previous testimony before the Com¬ 
mittee, urged by appellant’s counsel in Court eighteen months 
later as his reason for fearing prosecution, were not made by 
him for that purpose when he appeared before the Committee, 
and his counsel w*as not even there to advise him how to present 
them. Mr. Fitzpatrick’s reference to the previous testimony 
before the Committee was only for the purpose of pointing out 
that it had “given the lie” to the charges of Communist infil¬ 
tration into his union (J. A. 106). He did not represent him¬ 
self as one needing the protection of the Constitution. Rather, 
he claimed to be defending it from destruction at the hands of 
the Committee (J. A. 106, 10S, 113). He spoke of two kinds 
of Americans; those who say they are Americans, and those 
who act like good Americans, obviously including himself in 
the latter group. Although it is now claimed for him on appel¬ 
lant’s behalf that Mr. Fitzpatrick rightly refused to answer the 
Committee’s questions, Mr. Fitzpatrick himself persisted in 
saying that he was not refusing to answer the questions (J. A. 
107, 108,110). He first accused the Committee of misconduct 
(J. A. 103-106). He then stated that the charge of Communist 
infiltration into the union was a “phony charge” and that the 
testimony of the witnesses who preceded him before the Com¬ 
mittee had given the “lie” to that charge (J. A. 106). He said 
he would answer all “honest questions” but would not join in 
destroying the Constitution (J. A. 106). He pointed out that 
the Constitution gives people the right to have unpopular 
opinions and keep them secret, a right which he observed is a 
“protection of the First Amendment to the Constitution, sup¬ 
plemented by the Fifth Amendment” (J. A. 106-107). There¬ 
upon, being asked if he was or ever had been a member of the 
Communist Party, Mr. Fitzpatrick said the committee had no 
right to pry into his mind (J. A. 107). He reiterated his right 
to secrecy as to his opinions and beliefs (J. A. 107-108) and said 
he w’ould not permit the Committee to invade them (J. A. 108). 
He said he would answer questions about his actions of loyalty, 
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but not about his political opinions (J. A. 109). He said, “I 
will not talk about my association and actions with people who 
I know, what I did, or anything else. I don’t think it reflects 
on my loyalty or disloyalty or anything else” (J. A. 109). In 
response to the questions whether he as a member of the 
Communist Party endeavored to enlist one Clarence D. Cope¬ 
land to become one, he said: “I say if I did or if I did not, 
regardless of what I did, it is not the affair of this Committee 
to pry into this kind of action” (J. A. 110). The Committee 
he spoke of was the Committee on Un-American Activities; 
the inquiry it was conducting was into possible Communism of 
officers of the United Electrical, Machine and Radio Workers 
of America, CIO, whose subordinate workers were employed 
on defense jobs; the person being questioned was one such 
officer; and the affair he was being asked about was his Com¬ 
munism and his solicitation of another to become a member of 
the Communist Party. Being asked whether it was for the 
reason that it was not the affair of the Committee to pry into 
that kind of action that he was declining to answer the ques¬ 
tion, Mr. Fitzpatrick said: “I stand on the protection of the 
Constitution, the First and Fifth Amendments” (J. A. 110). 
In answer to the next question whether he had been a can¬ 
didate for political office, he stated that for the reasons he had 
reiterated more than once the committee was going beyond its 
powers “to delve into any of my political activities, thoughts, 
or anything else” (J. A. 110). 

This appellant, in adopting the position of Mr. Fitzpatrick, 
made observations of his own. He said that he felt that the 
political beliefs, opinions, and associations of the American 
people can be held secret if they so desire (J. A. 97), and stated 
in reply to the question whether he was a Communist: “I de¬ 
cline to discuss with the Committee questions of that nature” 
(J. A. 98). The appellant made no mention by name of any 
Amendment to the Constitution of the United States (J. A. 
95-100). 

B. They made objections, not excuses 

In all these statements, there is no hint of an excuse for not 
testifying. The privilege to refuse to answer as claimed by 
appellant was spoken of not as an excuse personal to a witness, 
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but rather as a right accorded all citizens which operates to 
prohibit Congress from questioning at all. “* * * it is not 

the affair of this Committee to pry into this kind of action” 
(J. A. 110). “* * * this Committee is going beyond its 
powers * * *” (J. A. 110). “I say it is no affair of the 
Committee what organizations I belong to * * *” (J. A. 
110). “* * * those are rights guaranteed to me and every 
other citizen of this Nation” (J. A. 111). “I think the Congress 
has no such rights * * # ” (J. A. 114). “I decline to dis¬ 
cuss with the Committee questions of that nature” (J. A. 98). 

“The privilege supports only a refusal, not an objec¬ 
tion * * *” (Appellant’s Brief, p. 22, Argument on a dif¬ 
ferent point); “The privilege is merely an option of refusal, not 
a prohibition of inquiry.” Wigmore on Evidence, 3d Edition, 
Vol. VIII, Self-Incrimination, Sec. 2268, p. 3SS; United States 
v. Benjamin, 120 F. (2d) 521, 522 (C. C. A. 2, 1941) ; cf. Blair 
v. United States, 250 U. S. 273 (1918). One who refuses to 
answer all questions whatever is for that very reason guilty of 
contempt. Bevan v. Krieger, 289 U. S. 459, 465 (1932); cf. 
United States v. Bryan, 339 U. S. at 333 (1949). The claim is 
personal to the witness and applies only when the question is 
incriminating. United States v. Benjamin, supra; Brovm v. 
Walker, 161 U. S. 591, 597 (1895). It is quite clear that the 
appellant and Mr. Fitzpatrick were asserting what they were 
advised and believed to be constitutional rights which would 
prohibit the inquiry itself. They were asserting the same rights 
which John Howard Lawson was asserting. See petition of 
Lawson, supra , particularly pages 36 and 44. If they had rea¬ 
son to claim the privilege against self-incrimination, they chose 
not to make use of it. They therefore waived it. The validity 
of their justification “depends not upon claims that would 
have been warranted by the facts shown, but upon the claim 
that actually was made.” United States v. Murdock, 284 U. S. 
141, 149 (1931). 

C. They asserted their innocence 

The appellant and Mr. Fitzpatrick not only did not urge 
before the Committee reasons why they should be excused from 
answering questions, but asserted their innocence and freedom 
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from fear of prosecution. Mr. Fitzpatrick stated that the 
charge of Communist infiltration was false and that the testi¬ 
mony had “given the lie” to that accusation (J. A. 106). He 
regarded his refusal to answer as a resistance to the aims of 
the Committee to weaken and destroy the protection which the 
Constitution gives to one’s personal beliefs, and stated: “I 
feel when I take this position that I am one of the real Ameri¬ 
cans and not like some of the phonies who appear here” (J. A. 
108). He stated further: “Mr. Chairman, if you ask me ques¬ 
tions about my actions of loyalty, question my loyalty, you 
have a right to do so, and I will answer them * * Are 
actions less incriminating than opinions and beliefs? Yet, he 
not only acknowledged the right of the Committee to inquire 
about actions, but avowed that he would answer them. It is 
precisely those questions which one who was claiming self¬ 
incrimination would be most fearful of answering. 

He stated that he did not think that his refusal to discuss 
his associations and actions with people he knew, what he did, 
reflected on his loyalty or disloyalty (J. A. 109). He reiterated 
shortly thereafter his express willingness to talk about his 
actions, but not about his beliefs (J. A. Ill), finally, when 
asked the question “Do you mean the hearings would reveal 
you are a member of the Communist Party and a candidate 
for election, and therefore they might affect the result? Is 
that what you mean?”, Mr. Fitzpatrick answered, “Not at all” 
(J. A. 113). 

The appellant, besides adopting generally these self-righteous 
words of Mr. Fitzpatrick, also stated that he did not feel that he 
was on trial (J. A. 95) and that in taking the position he was 
taking, he didn’t feel he was hiding behind the Constitution, 
but rather standing before it and defending it, small as he was 
(J. A. 98). He regarded the choice of “clearing himself’ or of 
refusing to answer the questions of the Committee as “a choice 
of clearing myself at the price of assisting this Committee and 
destroying the Constitution, and I could not join the Commit¬ 
tee in doing that” (J. A. 99). Furthermore, the appellant, of 
whom it is now claimed that he was fearful of prosecution and 
refused to answer for fear of self-incrimination, did not hesitate 
to testify in answer to a question that he was Chairman of the 
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Western Pennsylvania Civil Rights Congress (J. A. 97). This 
is an organization notoriously pro-Communist which in recent 
months resisted the attempt of a United States District Court 
to discover information in regard to the whereabouts of con¬ 
victed Communists who had gone underground just before 
they were due to be surrendered on bail bonds furnished by 
that organization. Surely, if the appellant was fearful of in¬ 
crimination, he would not have admitted being Chairman of 
one of its units. 

Appellee argues on the basis of these protestations of inno¬ 
cence that the appellant had no consciousness of a situation 
which would require him to claim his privilege against being a 
witness against himself. This lack of fear on his part indicates 
a lack of intention to assert the privilege. This is true whether 
it is or is not the law that the privilege is available equally to 
those who have not committed a crime and to those who have. 
Accordingly, it is not necessary in support of this point that 
appellee dispute the proposition that the privilege against self- 
incrimination is available equally to the innocent and the 
guilty. Nevertheless, that proposition does run through the 
appellant’s brief, and in the view of appellee, it is a false idea 
that can give rise to much error and harm. 5 

It is true that certain expressions are to be found in the au¬ 
thorities that the privilege against self-incrimination protects 
the innocent as well as the guilty. There can be no truth in 
this proposition except in the sense of a long-range philosophi¬ 
cal view. In this sense, it is true of every oppression of the 
guilty that it inevitably will seep into the rights of the innocent. 
But in the sense of the application of the privilege, its imme¬ 
diate protection is for the guilty only, because only the guilty 
can be incriminated. A witness to whom a question is put which 
can elicit proof of a crime is, in regard to that crime, either a 
guilty person or an innocent person. All possible witnesses fall 
into one or the other of those two classes. If the privilege pro¬ 
tects them both, then it protects every citizen who is ever 

* Appellant’s affidavit in support of his motion to dismiss the indictment 
before trial (J. A. 19-21) is drawn on the theory that he could refuse to 
give a truthful non-incriminating answer if there were enough liars avail¬ 
able to dispute what he said (J. A. 20). 
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asked such a question. The only limitation remaining once 
this one has been abandoned is that the witness may not refuse 
to answer unless he has reasonable fear of prosecution. By that 
test, a guilty person who has no reasonable fear of prosecution 
would have to answer an incriminating question. By that test,, 
an innocent person who did fear prosecution would not have 
to answer a nonincriminating question. This boasted con¬ 
stitutional protection thus would become a device for protect¬ 
ing innocent persons from vexatious prosecutions while com¬ 
pelling guilty persons to assist in their own destruction by s 
prosecution which they had not anticipated. The absurdity 
of this inequality would leave no rational alternative but to 
abandon that limitation also and ignore the place historically 
reserved in the constitutional scheme for the privilege. United 
States v. Burr, 25 Fed. Cas. No. 14692e, 38-9. 

The result to which this false concept can lead is illustrated 
in the reasoning of the court in the case of Alexander v. United 
States, 181 F. (2d) 480 (C. C. A. 9,1950). The court there held 
that when certain of the appellants as witnesses before the 
grand jury refused to answer whether they knew a prominent 
Communist, the court before which they were taken to be 
ordered to answer committed reversible error when it did not 
permit them to show special circumstances which could make 
an answer to the question incriminating. But in reasoning 
wherein such question might be incriminating, the court ob¬ 
served that the right to refuse to answer would be available to 
one who had associated with a Communist, whether that asso¬ 
ciation was guilty or innocent; and the court then stated: 
“These appellants’ defense in a criminal prosecution well may 
be that they knew no one connected with the Communist 
Party’s conspiracy to violate the Smith Act.” 181 F. 2d at 
486. That defense would not be a true one unless the appel¬ 
lants did not know the Communist; and if they did not know 
him. the question put to them before the grand jury had not 
called upon them for an incriminating answer, but a nonin¬ 
criminating one. Only the answer “Yes” could be incriminat¬ 
ing. Wigmore on Evidence, 3d Edition, Vol. VIII, Sec. 2272,. 
p. 410. Hence, when the court reasoned that those witnesses 
should be excused from giving under oath the answer “Yes ,r 
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so that they might in the future give under oath the answer 
“No,” the court was conniving with them in laying the founda¬ 
tion for a future fraud upon itself and upon the cause of justice 
and truth. By such reasoning, the Bill of Rights would become 
a bill to perpetuate perjured testimony. 

In Emery’s case, 107 Mass. 172, 181 (1871), extensively 
quoted in Counselman v. Hitchcock, 142 U. S. 547, 574 (1892), 
the Massachusetts court referred to the witness who claims his 
privilege against self-incrimination as a guilty person. See a 
like reference by Mr. Justice Reed in Smith v. United States, 
337 U. S. 137, 147. See also Wigmore on Evidence, 3d Edi¬ 
tion, Section 2272, p. 410; McCarthy v. Amdstein, 262 U. S. 
355, 359 (1923); Burr’s Trial, In re Willie, 25 Fed. Case No. 
14, 692e (1807), quoted in 142 U. S. at p. 566 “* * * the 
law regards only mere penal consequences * # *” Bur¬ 
dick v. United States, 236 U. S. 79, 94 (1914). “The design of 
the constitutional privilege is not to aid the witness in vindi¬ 
cating his character, but to protect him against being compelled 
to furnish evidence to convict him of a criminal charge.” 
Brown v. Walker, 161 U. S. 591, 605 (1896). See also Rogers 
v. United States, 340 U. S. at 373. 

The appellant and Mr. Fitzpatrick, when they appeared be¬ 
fore the Congressional Committee, had available their present 
attorneys on this appeal. These attorneys recognize that the 
privilege from being compelled to be a witness against one’s 
self “supports only a refusal, not an objection; there is nothing 
wrong with the question, as in cases of lack of pertinency or 
excess of authority; the situation is simply that the answer 
need not be given” (Appellant’s Brief, p. 22, Argument on 
another point). Yet, the record shows that both of them did 
raise objections, which the privilege does not support, and did 
not make admitted refusals, which the privilege does support. 
They insisted on saying they were answering the questions; “I 
am answering it, Mr. Chairman” (J. A. 107); “I will answer 
the question” (J. A. 107); “I have answered the question” 
(J. A. 108); “The answer to my previous question is the an¬ 
swer to this question” (J. A. 108); “I don’t refuse to answer 
the question. I have answered the question” (J. A. 108); “I 
have given you my answer” (J. A. 109); “I have answered the 
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question” (J. A. 110); “The previous answer applies” (J. A. 
110); “I didn’t say I was declining to answer the question” 
(J. A. 97). In these statements the appellant and Mr. Fitz¬ 
patrick were giving unresponsive replies to the questions. The 
appellant, who now relies in part on Blau v. United States, 340 
U. S. 159 (Appellant’s Brief, p. 7), did not refuse to answer 
in the unmistakable terms in which Patricia Blau refused; he 
and Mr. Fitzpatrick responded in the form made famous by the 
Hollywood Ten. “Again the petitioner replied by protesting, 
by saying that the question violated his rights and exceeded 
the powers of the Committee” (Lawson petition for certiorari, 
supra, p. 5). On the basis of these evasive tactics, the attor¬ 
neys for John Howard Lawson were able to urge upon the 
Supreme Court that Lawson had not refused to answer, as the 
violation of Section 192 of Title 2, U. S. Code requires, but 
had only given an unclear and unresponsive reply (id. 95-6). 
“By no conceivable test * * * has it ever before been 
suggested that a person is guilty of criminal contempt merely 
because the witness fails to or does not give a responsive an¬ 
swer.” (Italics in the text of petition, p. 96.) 

Appellant and Mr. Fitzpatrick had available counsel who 
recognize that the privilege against self-incrimination does not 
support an objection and that “there is nothing wrong with 
the question” (Appellant’s Brief, p. 22, argument on another 
point). Yet, all the statements the appellant and Mr. Fitz¬ 
patrick made as reasons for not answering the questions were 
objections to the questions themselves. “I will answer all 
honest questions put to me, but I have no intention of joining 
with the people who seek to destroy the Constitution of this 
country, whether witnesses or anybody else” (J. A. 106). “Mr. 
Chairman, if you want to ask me questions about my actions 
of loyalty, question my loyalty, you have a right to do so and 
I will answer them. So far as my political opinions, I have 
stated my position on that. You are asking the same ques¬ 
tions in a different way * * *” (J. A. 109). “I will not 
talk about my association and actions with people who I know, 
what I did, or anything else * * *” (J. A. 109). 
•“* * * if you have any questions about any actions that 
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I have committed, I will answer. So far as my beliefs, my 
political activities, my associations, affiliations, what I read, 
those are rights guaranteed to me and every citizen of this 
Nation” (J. A. 111). “I decline to discuss with the Commit¬ 
tee questions of that nature” (J. A. 98). All these statements 
were made in relation to the very questions which it is now 
claimed put the appellant in fear of prosecution and caused 
him to assert his privilege against self-incrimination. A wit¬ 
ness who specifies what class of questions he will not answer is 
taking a position close to that of refusing to answer any ques¬ 
tions at all. That is contempt in itself. Bevan v. Krieger , 
supra; cf. United States v. Bryan , supra. 

D. Fitzpatrick did not claim self-incrimination 

No claim has been made or could be made that in anything 
said by this appellant or adopted by him of what was said by 
Mr. Fitzpatrick appears the slightest possible reference to the 
privilege against self-incrimination, except the two instances 
where Mr. Fitzpatrick mentioned the Fifth Amendment. The 
context in which these two mentionings were made by him 
was as follows: 

The first mention of the Fifth Amendment. —Mr. Fitzpatrick 
appeared before the Committee on August 10, 1949. With 
permission of the Committee, he made a somewhat lengthy 
statement criticizing the Committee for calling the hearing at 
the time it did. He concluded this statement with these words: 
“The Constitution of this country provides certain protection 
for minorities and gives the privilege to speak and think as 
they feel they should and want to. It also gives the privilege 
that people can have opinions or beliefs that may be un¬ 
popular. In my opinion, it gives them the right to hold those 
opinions secret if they so desire. This is a protection of the 
First Amendment to the Constitution, supplemented by the 
Fifth Amendment.” 

The second mention of the Fifth Amendment .—After Mr. 
Fitzpatrick had completed his preliminary statement, he was 
asked whether he was or ever had been a member of the Com¬ 
munist Party. He refused to answer that questions, calling at¬ 
tention to his previous remarks and saying that the Committee 
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had no right to pry into his mind (J. A. 107). He was then 
asked whether he had at any time during the year 1943 fur¬ 
nished an application blank to Clarence D. Copeland and re¬ 
quested him to sign it and make application for membership 
in the Communist political association or in the Communist 
Party. He said: “Mr. Chairman, do I have to give you my 
answer again ?” Then the following occurred: 

Mr. Wood. I just want to know whether you did that 
one thing. 

Mr. Fitzpatrick. I say if I did or if I did not, regard¬ 
less of what I did, it is not the affair of this Committee 
to pry into this kind of action. 

,, Mr. Wood. And for that reason do you decline to an¬ 

swer the question? 

Mr. Fitzpatrick. I stand on the protection of the 
Constitution, the First and Fifth Amendments. 

Mr. Wood. And for those reasons decline to answer 
the question further? 

? Mr. Fitzpatrick. I have answered the question. 

Mr. Wood. I say, do you decline to answer it further? 

Mr. Fitzpatrick. I have no further comment on it 
(J. A. 110). 

The appellant, in his short statement when he appeared as 
a witness before the Committee the next day, August 11,1949, 
said, in answer to the question whether he was a Communist, 
that he would like to make a statement along the lines that 
Mr. Fitzpatrick had made the day before in regard to a ques¬ 
tion of that nature. He said: “I feel that the political beliefs, 
opinions, and associations of the American people can be held 
secret if they so desire” (J. A. 97). He did not mention any 
particular Amendment of the Constitution of the United States. 
He did mention the Constitution several times (J. A. 98, J. A. 
99). 

It is only in the use of the words “Fifth Amendment” by 
Mr. Fitzpatrick on those two occasions that any'conceivable 
reference to the privilege against self-incrimination can be 
found. The trial judge who acquitted Mr. Fitzpatrick dis¬ 
cussed only the first mention in which Mr. Fitzpatrick said: 
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“This is a protection of the First Amendment to the Constitu¬ 
tion, supplemented by the Fifth Amendment” (J. A. 107) (96 
Fed. Supp. 491, 493 (1951)). The appellant in his brief does 
not state what words he relies upon for reversal and refers only 
to the first mention by quoting the judge who acquitted Mr. 
Fitzpatrick (Appellant’s Brief, p. 12). 

As appellee reads the first mention in its proper context, it 
means that Mr. Fitzpatrick said this: The Constitution gives 
people the privilege to speak and think as they feel they should 
and want to, and to have opinions and beliefs that may be un¬ 
popular, and gives them the right to hold those opinions secret 
if they so desire. This privilege and right is a protection of the 
First Amendment to the Constitution, supplemented by the 
Fifth Amendment (J. A. 106-7). As appellee reads the second 
mention in its proper context, it means that Mr. Fitzpatrick 
said this: I will not talk about my association and actions with 
people I know, what I did. Regardless of whether I did or did 
not furnish an application blank to Clarence D. Copeland and 
request him to sign and make application for membership in 
the Communist political association or the Communist Party, 
it is not the affair of this Committee to pry into that kind of 
action. I stand on the protection of the Constitution, the First 
and Fifth Amendments. I have no further comment to make 
on it (J. A. 109-110). 

It seems clear that the appellant and Mr. Fitzpatrick refused 
to answer these pertinent questions for one reason, and one 
only—that the Committee on Un-American Activities was pro¬ 
hibited by the provisions of the Constitution of the United 
States from asking questions in regard to the beliefs and opin¬ 
ions and political associations of individuals. It also seems 
clear that Mr. Fitzpatrick believed these rights to be guaran¬ 
teed not only by the First Amendment to the Constitution of 
the United States, but by the Fifth Amendment. 

Certainly a witness can have many reasons for not answering 
questions. He can state many reasons. If he states a reason 
which excuses him. that result is not changed by the fact that 
he may have stated other invalid reasons. It is to be doubted 
that a witness appearing before a Congressional Committee 
must object to its interrogation of him under penalty of waiv- 




29 


ing the right to do so thereafter ( Kilbozum v. Thompson, 103 
U. S. 168 (1880)), except where the matter of the objection 
is one of form only. United States v. Fleischman, 339 U. S. 
349 (1950); United States v. Bryan, 339 U. S. 323 (1950). 

The judge who tried Mr. Fitzpatrick acquitted him on a find¬ 
ing that he had, by the use of the words “First Amendment, 
supplemented by the Fifth Amendment” claimed his privilege 
against self-incrimination, which is contained in the latter 
Amendment ( United States v. Fitzpatrick, 96 F. Supp. 491, 
493 (1951)). On the basis of this ruling, appellant in his brief 
has worked out some remarkable consequences. It is said that 
the conviction of appellant “must be reversed” (Appellant’s 
Brief, p. 12); that it is “dispositive of the instant appeal” (id. 
14); that “* * * the grounds asserted by Mr. Fitzpatrick 
constitute in law a claim of privilege # * *” (id. 14); and 
that “Since Fitzpatrick’s grounds for refusing to answer con¬ 
stituted a claim of privilege, the Committee was on notice that 
Quinn was claiming his privilege” (id. 15). Appellee quarrels 
with each of these conclusions. The acquittal of Fitzpatrick 
necessarily disposed of nothing but the fact that he cannot be 
punished for his refusal to answer the Committee’s questions. 
The idea that the acquittal of Fitzpatrick established a rule 
of law which is binding upon this Court on the appeal of Quinn 
is startling. Furthermore, it is newly discovered. In the case 
of Jidius Emspak v. United States, No. 10943, this Court, 
argued October 5,1951, the appellant, through the same coun¬ 
sel as now prosecutes the instant appeal, contended that this 
Court could try issues in this particular type of case de novo; 
and thought the proposition so clear that they cast doubt on 
the intellectual forthrightness of Government counsel for 
questioning it. (See Reply Brief for Appellant.) “Under 
such circumstances, it is simply frivolous for the Government 
to contend that this Court may not independently review the 
issue of whether a valid assertion was made” (id. p. 8). 

Certainly, if this Court should be of the view that this appel¬ 
lant, in what he said himself and in what he adopted of Mr. 
Fitzpatrick’s statements, could not reasonably be said to have 
asserted his privilege against self-incrimination, appellant’s 
conviction ought to be affirmed, Fitzpatrick’s acquittal not- 
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the freedom of religion, speech and press which the First 
Amendment to the Constitution had for eighty years prior 
protected from abridgement at the hands of federal power. 
See comment of Cardozo, J., in Palko v. Connecticut, 302 
U. S. 319,324 (1937). See also the later cases of Jones v. City 
of Opelika, 319 U. S. 103 (1942), and Murdock v. Pennsyl¬ 
vania, 319 U. S. 105 (1942). On August 11,1949, John Howard 
Lawson petitioned the Supreme Court of the United States 
to relieve him from the precise situation that Mr. Fitzpatrick 
faced the day before when he appeared before the Committee 
on Un-American Activities (petition of John Howard Lawson 
for certiorari. No. 24$, October term 1949, Supreme Court of 
the U. S.). In that petition, Mr. Lawson, through his attorneys, 
contended that the attempt of the Committee on Un-Amer¬ 
ican Activities to get him to answer the question whether he 
w’as or ever had been a member of the Communist Party “is 
forbidden by the First, Fourth, and Fifth Amendments as un¬ 
warranted invasion into the private rights of individuals,” and 
that it was “contrary to the First, Fourth, and Fifth Amend¬ 
ments to carry on a forbidden search into belief and associa¬ 
tion” (id. 36). [Italics added by appellee.] 

On August 10,1949, Mr. Fitzpatrick stated to the Committee 
on Un-American Activities: “The Constitution of this coun¬ 
try provides certain protection for minorities and gives the 
privilege for people to speak and think as they feel they should 
and want to. It also gives the privilege that people can have 
opinions or beliefs that may be unpopular. In my opinion, 
it gives them the right to hold those opinions secret if they 
so desire. This is a protection of the First Amendment to the 
Constitution, supplemented by the Fifth Amendment.” Mr. 
Fitzpatrick also stated: “I say that this committee has no right 
to pry into my mind” (J. A. 107). “* * * it is not the 
affair of this Committee to pry into this kind of action” 

(J. A. 110). On August 11,1949, John Howard Lawson argued 
to the Supreme Court of the United States in a printed peti¬ 
tion : “So, too, when the First, Fourth and Fifth Amendments 
are considered jointly, and particularly in their historic con¬ 
text, they spell out the right of the individual to be let alone 
with respect to his beliefs and associations. This right means 
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that the individual may speak or keep silent as he chooses. 
The Government may neither abridge his right to speak nor 
compel him to disclose the beliefs which he prefers to keep to 
himself * * *. The Fifth Amendment reinforces this 
right to be let alone; for to compel a man to disclose his beliefs 
and affiliations at a time when such disclosure may subject him 
to penalty of social sanctions violates at least the principles 
and purposes underlying that Amendment. Together, the 
First, Fourth, and Fifth Amendments prohibit the Govern¬ 
ment from prying into or otherwise interfering with the in¬ 
dividual's beliefs and associations" {id. p. 44). [Italics added 
by appellee.] 

It was therefore unreasonable for the judge to conclude that 
Mr. Fitzpatrick realized on August 10, 1949, that the due 
process clause of the Fifth Amendment to the Constitution 
obviously had no relation to his right to refuse to disclose to 
the Committee on Un-American Activities his political beliefs, 
associations, and affiliations, and that in respect of those rights 
there was no connection between the First and Fifth Amend¬ 
ments, nor did the Fifth Amendment supplement the First.® 

It need hardly be mentioned that appellee is unwilling to 
bestow upon appellant’s counsel the serviceable calumny that 
they were not aware in August of 1949 of the trends in judicial 
•opinions affecting the situation of the appellant or of the 
legal contentions being urged in cases which raised identical 
questions with those that faced the appellant. It is not to be 
supposed that the appellant and his counsel were unsympa¬ 
thetic with the Hollywood Ten and their struggles in the courts. 

* It was quite unnecessary insofar as the indictments against Lawson and 
Fitzpatrick and this appellant were concerned to urge upon the courts the 
due process provision of the Fifth Amendment. All those individuals were 
the subject of action by a Committee of the Federal Congress operating 
within the District of Columbia, and the prohibition against abridgement of 
the rights specified in the First Amendment is directly applicable to the Fed¬ 
eral Government. See Busey v. District of Columbia, 319 U. S. 579. How¬ 
ever, if the courts should have pitched a denial of the right of Congress to 
investigate subversive propaganda on the basis of the due process clause 
of the Fifth Amendment, such ruling might in some way have been of help 
in efforts to strike down through the due process clause of the Fourteenth 
Amendment like efforts of State agencies to discover underground trends 
within their jurisdictions. 





34 


It is not to be supposed that the appellant would claim in a. 
public hearing before the Committee on Un-American Activ¬ 
ities his privilege from being compelled to be a witness against 
himself if that position would militate against the conten¬ 
tions which the Hollywood Ten were so strenuously urging 
upon the courts. For a person in the precise position of Lawson 
to make a frank refusal to answer on the frankly stated excuse 
that the answer might be incriminating would no doubt have 
pointed up this obvious and time-honored method of availing 
one’s self of the privilege against self-incrimination. That such 
a position on the part of this appellant, taken publicly in 
August of 1949 would have militated against Lawson’s contem¬ 
poraneous claims before the Supreme Court is apparent from a 
reading of Lawson’s petition. In that petition he argued: 
“When in the context of this investigation the Committee 
sought to compel the petitioner to reveal his political beliefs 
and associations, it was utilizing official power contrary to the 
Fifth Amendment to revive the oath ex officio” (p. 36, Lawson 
petition, supra ). The attempt to get the benefit of the privilege 
against self-incrimination without asserting it, which had failed 
in 1927/ had not been given up. Hence, the appellant was not 
advised to, and did not intend to frankly refuse to answer or 
to state that there existed reasonable grounds to fear that any 
questions seeking answers that might indicate membership in 
or affiliation with the Communist Party might be used as a 
basis for prosecution against him. 

E. Appellant did not understand Fitzpatrick to claim self-incrimination 

It is not surprising, therefore, that when the appellant, on 
August 11, 1949, adopted the statement of Mr. Fitzpatrick of 
the day before, he did not mention the Fifth Amendment, and 
did mention in plain language the rights which Mr. Fitzpatrick 
in his statement said are protected by the First Amendment. 

If the conclusion wffiich acquitted Fitzpatrick is to be applied 
to this appellant, it will have to be on the basis that this appel¬ 
lant claimed two reasons for not answering the question wheth¬ 
er he was a Communist: one, the invalid reason so fully and 

7 Vajtaucr v. Commissioner of Immigration, 273 U. S. 103, 113 (1927). 
One of counsel for the petitioner was Carol Weiss King. 
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•eloquently stated by Mr. Fitzpatrick and briefly and specifically 
repeated by the appellant; and the other, the valid excuse of 
privilege concealed within the two mentionings of the Fifth 
Amendment by Mr. Fitzpatrick and not specifically repeated 
by this appellant. 

In conceding that the appellant in stating his reasons for 
not answering the Committee’s questions could adopt and did 
adopt the statements of Mr. Fitzpatrick, the appellee of course 
has not conceded any more than that the appellant adopted 
those statements in the sense and meaning in which he appreci¬ 
ated and understood them himself as they applied to him. 
Obviously, he cannot be credited with adopting what he did 
not understand and appreciate, or adopting statements which 
he did not understand as reasons for his not answering the 
questions of the Committee. Let it be supposed for the sake of 
argument that Mr. Fitzpatrick in mentioning the Fifth Amend¬ 
ment intended to and did assert his privilege against self-in¬ 
crimination. If the appellant did not know that, then neces¬ 
sarily he did not assert it by adoption. 

There is nothing in what this appellant said to indicate that 
he did understand in the mentioning of the Fifth Amendment 
by Mr. Fitzpatrick an assertion of the privilege. The appellant 
himself did not even mention the Fifth Amendment. There 
was nothing else in Mr. Fitzpatrick’s statement which gave the 
slightest hint of assertion of the privilege. Every statement of 
reason which Mr. Fitzpatrick gave in plain words, as distin¬ 
guished from the incantation of the formula “Fifth Amend¬ 
ment,” was that the Committee had no right to compel dis¬ 
closure of his beliefs (J. A. 106-7; 107-8; 108; 109; 110; 110; 
111; 114). The mere adoption by this appellant of Mr. Fitz¬ 
patrick’s statements would have put that objection into his 
mouth. Yet, he was not satisfied with a mere adoption. He 
repeated in words of his own selection: “I feel that the political 
beliefs, opinions, and associations of the American people can 
be held secret if they so desire” (J. A. 97). This sentence of 
his was used by him as a reason for not answering the question: 
“Are you now or have you ever been a member of the Commu¬ 
nist Party ?” (J. A. 97). To this question the privilege applied, 
had it been claimed. But appellant did not claim it. He did 
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not mention the Fifth Amendment at all. In short, the appel¬ 
lant specifically reiterated in summary the part of Mr. Fitz¬ 
patrick’s statement in which he urged in plain words an invalid 
reason for not answering; and appellant did not specifically 
repeat the formulary words of Mr. Fitzpatrick from which the 
court extracted the saving privilege to acquit him. 

F. Appellant could have and should have asserted his privilege clearly 

The primary duty of this appellant as a witness before the 
Committee on Un-American Activities on August 11,1949, was 
to answer pertinent questions. If he desired to be excused from 
answering a question on the ground that it would tend to in¬ 
criminate him, he was bound to state that excuse or he would 
not be considered to have been compelled to testify against 
himself. United States v. Monia, 317 U. S. 424, 427 (1942) ; 
Vajtauer v. Commissioner of Immigration, 273 U. S. 103, 113 
(1927); Jane Rogers v.. United States, 340 U. S. 367, 370-1 
(1951). In the case of In Re Knickerbocker Steamboat Co., 
139 Fed. 713 (D. C., S. D. N. Y. 1905), wdiere the company, 
responding to interrogatories in an admiralty proceeding, re¬ 
fused to answer certain questions on the ground that they were 
“framed in support of allegations in the answer which, if true”, 
would or might tend to expose the company to a penalty or 
forfeiture, the court ruled that this was not a sufficient claim. 
The Court pointed out that if the answers to those questions 
would or might tend to expose the company to a penalty or for¬ 
feiture, the company should have expressly put itself on record 
to that effect, as that is the ground for the privilege. The Court 
further said that a party may not desire to resort to the privi¬ 
lege, but if he does, he must say so “in unmistakable language” 
(139 Fed. at 716). This case is expressly cited with approval 
on that point in Vajtauer v. Comm., supra, 273 U. S. at 113. 

In the case of United States v. Murdock, 284 U. S. 141, 149 
(1931), the Court ruled that where a taxpayer appearing before 
an Internal Revenue agent refuses to answer a question on the 
ground of self-incrimination and specifies (in that case, through 
his attorney) that the prosecution he feared was not Federal 
but State, he waived his right thereafter to assert that he also 
feared Federal prosecution. 
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This undoubtedly is the rule where the tribunal before which 
the witness is questioned does not have power by statute to 
grant immunity to the witness. The purpose of requiring the 
witness to assert his privilege when the question is put to him 
is not to satisfy the Committee that he is making the claim,, 
nor to put the Committee on notice that he is making the claim. 
Whether he makes the claim or not, the Committee cannot da 
anything about it. The reason he must make his claim when 
the question is put to him is because otherwise he waives the 
privilege. For instance, in United States v. Murdock, supra, 
it was held that a witness must state his privilege seasonably 
and accurately, although the Internal Revenue agent in that 
case, like a Congressional Committee, could not act upon the 
claim by granting immunity (284 U. S. at 148). There being, 
therefore, no practical reason why the Committee should be 
put upon notice, there is no reason for adopting a rule in the 
terms that the privilege is sufficiently claimed if the Commit¬ 
tee be put upon notice. The test should be in terms having no 
reference to whether the Committee is satisfied with the notice 
the witness had given it. Where a contempt of a Congressional 
Committee has been certified to the prosecuting officer (2 U. 
S. C. 194), the fact and law issues become matters solely for 
determination of the courts. Kilbourn v. Thompson, supra . 
It is legally conceivable, therefore, that a court in resolving 
those judicial problems could rule that a witness before a Con¬ 
gressional Committee had sufficiently stated his privilege 
against self-incrimination, although the court might be satis¬ 
fied that the Congressional Committee didn’t know he had 
done so. Therefore, the test whether the Committee was on 
notice that the privilege was being asserted is a false test. 

This test is not a false test as applied to cases where the wit¬ 
ness is before an agency or tribunal which has the power by 
statute to grant the witness immunity from prosecution. 
Where the State has elected to trade prosecution of a witness 
for his information, the early cases following Heike v. United 
States, 227 U. S. 131 (1912) held that the State was not faced 
with the choice between testimony and prosecution unless 
the witness specifically claimed his privilege when the question 






38 


was put to him. (See Skinner v. United States, 218 F. 870 
(D. C.,S.D. N.Y., 1914.) 

However, it not infrequently occurred that witnesses testi¬ 
fied in the belief that they had been granted immunity from 
prosecution, only to be faced with a denial of that fact later 
in a prosecution. (See United States v. Elton, 222 F. 428, D. C., 
S. D. N. Y., 1915, w’here Judge Hunt, w’hile agreeing with 
Judge Grubb’s decision in the Skinner case, supra, reached a 
different result because of different circumstances.) The possi¬ 
bilities for abuse and entrapment very naturally led the courts 
to require less and less from the witness as a basis for putting 
the interrogating agency to the choice of not questioning him 
further or of not prosecuting him thereafter. United States v. 
Eisele, 52 F. Supp. 105 (D. C. U. S. Dist. Col. 1943, Pine, 
J.); Smith v. United States, 337 U. S. 137 (1949). Finally, 
the Supreme Court by the device of statutory interpretation 
eliminated the requirement that the witness claim the privilege 
at all. United States v. Monia, 317 U. S. 424. 

This attractive evolution from plain assertion to reasonable 
assertion to no assertion could account for the statutory-im¬ 
munity test in appellant’s brief. Appellee insists that it is not 
the test for the instant case. In a case such as this something 
more than an auctioneer’s nod is required from the witness. 
The law requires nothing but a plain assertion of the privilege, 
but it does require that. Appellant did not have to formulate 
any words of art or to intone any magic formula. All he had 
to do before that Committee when he was asked a question 
which could incriminate him was to say that he had reasonable 
grounds to fear that any questions seeking answers that might 
indicate membership in the Communist Party might be used 
as a basis for prosecution against him under Federal statutes, 
and that the Committee on Un-American Activities had that 
very point in mind when they asked him the question. It would 
be difficult for the appellee in this case to argue that that was 
not an adequate assertion of the privilege against self-incrimi¬ 
nation, in view of Blau v. United States, 340 U. S. 159. Why 
didn’t appellant say that on August 11, 1949? His justifica¬ 
tion in court in answer to the indictment against him depends 
‘“not upon claims that would have been warranted by the facts 


39 


shown, but upon the claim that actually was made.” United 
States v. Murdock, supra, 284 U. S. at 149. 

It certainly cannot be said that the appellant could not have 
stated his fear of prosecution and of incrimination in plain 
terms. In an affidavit sworn to by the appellant on December 
18, 1950, and filed in the court below in support of its motion 
to dismiss the indictment, this appellant averred that when 
he appeared before the Committee on Un-American Activi¬ 
ties on August 11,1949, “I had reasonable grounds to fear that 
any questions seeking answers that might indicate member¬ 
ship in or affiliation with the Communist Party might be used 
as a basis for prosecution against me under the Smith Act and 
other related Federal statutes, and that the Committee had 
this very point in mind when asking the questions referred to 
in the indictment against me.” (J. A. 20). Why didn’t he 
say so at that time? By not saying it then, he waived it. His 
affidavit of December 18, 1950, was an “afterthought.” Jane 
Rogers v. United States, supra, 340 U. S. at 371. There is some 
suggestion of this in the affidavit itself. Speaking of his fears 
and thoughts of sixteen months before, the appellant said that 
he feared prosecution would follow from answers to questions 
that might indicate “affiliation with the Communist Party” 
(J. A. 20). WTiat he testified to on August 11, 1949, does not 
indicate that. Surely he was aware that an answer that he 
w r as Chairman of the Western Pennsylvania Civil Rights Con¬ 
gress might indicate affiliation with the Communist Party; yet 
he freely gave that answer (J. A. 97). He could not have feared 
prosecution to do that. It is true he does not precisely say in 
his affidavit of December 18, 1950, that he feared that such 
answer might be used as a basis for prosecution. He simply 
says, “I had reasonable grounds to fear * * *.” Appellee 

has assumed in this present argument that appellant by the 
use of those words intended to convey the impression that by 
reason of this ground for fear he asserted his privilege. If, how¬ 
ever, he meant no more than the strict limit of the words’ 
import, the answer is that “the validity of his justification 
depends not upon claims that would have been warranted by 
the facts shown, but upon the claim that actually was made.” 
United States v. Murdock, supra, 284 U. S. at 149. 
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A practical test keeps recurring to mind when this principal 
question is meditated upon. It is this: How effectively could 
opposing campaign workers and orators in the campaign of 
appellant and his fellow officer Fitzpatrick for re-election use 
their testimony to support the accusation that they had 
claimed their privilege against self-incrimination in order to 
avoid saying whether they were or were not Communists? 
What support could be found in their testimony for a charge 
which might be brought against them by the C. I. 0., with 
which they were then affiliated, that they were Communists 
and had come close to admitting it by refusing to answer ques¬ 
tions on the subject for the cowardly reason that they were 
fearful of incriminating themselves? 

G. Our criminal procedure provides practical immunity 

A good deal of unnecessary fuss has been made over the 
importance of a limitless and undiscriminating application of 
the device of excusing the witness from testifying as a means 
of preserving the privilege against self-incrimination. In 
philippics against the abuses of the ex officio oath, historical 
rascals long since gone to judgment have been disinterred to 
be excoriated from the luxurious security of a disoriented and 
remote twentieth century. A trend to whisk the witness off 
the stand the moment he demurs at answering suggests that 
this means of protecting the privilege is the last bulwark 
against destructive oppression. The truth of the matter is 
that if a witness is by inadvertence compelled over his claim 
to give answers which can convict or help to convict him, this 
disastrous conclusion wall not be possible unless it passes suc¬ 
cessfully through the trial court and the courts of review. 

The constitutional protection is a protection against penal 
consequences. Brown v. Walker, 161 U. S. 591, 605 (1895). 
To excuse the witness from answering in the first place is an 
effective means, and undoubtedly the most effective means. 
However, it is not the only means that could be used. The 
penalties incident to a denial of this privilege can be avoided 
even after the witness has under compulsion given self-in- 
eriminating testimony. The device of preventing the giving 
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of testimony in the first place was selected as the preferable 
•type of procedure. 

In the absence of regulation by statute, the protec¬ 
tion against such self-accusation is secured by accord¬ 
ing to the guilty person, when called upon to answer as 
witness or otherwise, the privilege of then avowing the 
liability and claiming the exemption; instead of com¬ 
pelling him to answer and then excluding his admis¬ 
sions so obtained, when afterwards offered in evidence 
against him. Emery’s case, 107 Mass. 172, 181 (1871) 
quoted in Counselman v. Hitchcock, 142 U. S. at 574 
(1891). 

Since the protection is against conviction, and not for in¬ 
stance against damage to the reputation of the witness, Brovm 
v. Walker, supra; since it is a protection against “penal con¬ 
sequences,” Id. Burdick v. United States, 236 U. S. 79, 94 
(1914); then some means whereby these consequences 
are averted ought to satisfy the constitutional requirement. 
Cf. Baltimore & Carolina Line v. Redman, 295 U. S. 654, 657 
(1935), and United States v. Wood 299 U. S. 123 (1936). In 
short, if the present state of the law in Federal courts is that 
the consequences of an infringement of the privilege against 
self-incrimination cannot be enjoyed, then the actual immunity 
inherent in that rule of law guarantees against invasion of the 
right. There is merit in the proposition that that is the law. 

Section 3486 of Title 18 of the United States Code, which 
was formerly 859 of the Revised Statutes, provides that no 
testimony given by a witness before any committee of either 
house of Congress shall be used as evidence in any criminal 
proceeding against him in any court except in a prosecution for 
perjury committed in giving such testimony. This statute is 
less than an adequate substitute for the constitutional im¬ 
munity from self-incrimination, and hence the corresponding 
statute, 2 U. S. C. 193, is ineffective to compel testimony of a 
witness who claims his privilege. Nevertheless, in a dictum 
in the case of United States v. Bryan, 339 U. S. 323, 335-7 
(1949) the Supreme Court has indicated it would rule that 
the immunity statute, 18 U. S. C. 3486—the Government’s 
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pay for the poke without the pig—may still be availed of by 
the witness. (See United States v. DeLorenzo, 151 F. (2d) 
122, 124 (C. C. A. 2, 1945).) As applied to the instant case 
it would be a complete immunity statute, as an incriminating 
answer to the question whether appellant was or had ever 
been a member of the Communist Party would be useful only 
as an admission against him and could never in itself have 
furnished a clue to the discovery of other evidence to prove 
any traitorous act or combination. 

Hence there is as of today a partial statutory immunity 
which in certain cases as in the instant case works as a com¬ 
plete immunity. 

In the case of Wood et al. v. United States, 75 U. S. App. 
D. C. 274, 128 F. (2d) 265 (1942), the late beloved and 
revered Mr. Justice Rutledge, then a Justice of this Court wrote 
for this Court an opinion reversing a conviction on evidence 
which included the defendants’ “plea of guilty” at preliminary 
hearing before the United States Commissioner* 

This reversal was based on the denial of the protection 
against self-incrimination. It is true that this Court in ar¬ 
riving at the result leaned heavily on the aspect of judicial 
compulsion in obtaining the “plea of guilty” in a preliminary 
tribunal of the Court and then using it in the trial as evidence; 
but appellee respectfully argues that the rationale of that 
opinion would not tolerate a distinction in the case of one who 
was compelled over his timely claim of privilege to give in¬ 
criminating testimony in a hearing before a legislative agency 
of the federal government. Justice Rutledge observed: 

We think the true basis for the exclusion lies in the 
privilege and in the policy which it dictates. This is 
that the courts shall not play partners or favorites with 
the prosecution, or take over or aid in performing its 
functions. Rather their duty is to stand impartially 
between the government and the accused. They do 
not do this if they have and exercise power to require 
him to plead and then to convert his plea into evidence 

* This decision caused a change in procedure at such hearings. (See Rule 
5 (c) and note, F. R. C. P.) 
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of guilt. The contrary view would limit the protection 
of the privilege to the testimonial stage of trial and 
bring back into earlier stages modified forms of the old 
abuses. (75 U. S. App. D. C. at 284). 

For a United States District Court in the trial of an accused to 
permit incriminating testimony which he had been compelled 
over his claim of privilege to give before a committee of Con¬ 
gress, or evidence obtained as a result of such testimony, to be 
used to convict him would not be permitted. The Wood case 
would stand as an insuperable obstacle to that enjoyment by 
one arm of the government of the ill-gotten evidence of the 
other. Cf. Boyd v. United States, 116 U. S. 616 (1885). Such 
result would certainly “limit the protection of the privilege to 
the testimonial stage of trial” and “bring back into earlier 
stages” of evidence-producing activities of the legislative 
branch of the same sovereign “modified forms of the old 
abuses.” In 1945 the United States Circuit Court of Appeals 
for the Second Circuit, speaking through Judge Augustus N. 
Hand, stated that it was implicit in the decision of the Supreme 
Court of the United States in Counselman v. Hitchcock, 142 
U. S. 547 “that answers illegally compelled could not be used 
against him in a criminal prosecution either as direct proof or 
by way of a ‘lead’.” 151 F. (2d) at 125. In that case ( United 
States v. DeLorenzo, supra), the Court ruled that the defendant 
had not been compelled by a committee of the Congress be¬ 
fore which he appeared as a witness to give testimony over 
his claim of privilege. The reasoning of the Court in arriving 
at that conclusion shows, in the view of appellee, that the court 
was of the opinion that a witness before such a committee 
can be “compelled” to testify by pressure falling short of being 
committed for contempt or being threatened with such com¬ 
mitment. 

In American Law Institute Model Code of Evidence the 
rule is adopted on the basis of existing law, that “Evidence of 
a statement or other disclosure made by a person is inadmissible 
against him if the judge finds that he had and claimed a privi¬ 
lege to refuse to make the disclosure but was nevertheless re¬ 
quired to make it.” Rule 232, page 171. A similar rule 
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is accepted in England. 9 Halsbury’s Laws of England, 2nd’ 
Ed. Criminal Law and Procedure. A violation of this rule 
caused reversal of a conviction as early as 1847 ( Regina v. Ed¬ 
mund Garbett, Den. C. C. 236, 2 C. & K. 474, 495). This case 
has been cited, but for other points, in Amdstein v. McCarthy, 
254 U. S. 71, 72 (1920); McCarthy v. Arndstein, 262 U. S. 355, 
358, 359; and United States v. St. Pierre, 132 F. (2d) 837, 845 
(dissenting opinion). In State v. Lloyd, 152 Wis. 24,139 N. W. 
514 (1913) the Supreme Court of Wisconsin recognized the 
rule but thought it premature to quash an indictment based 
only partly on evidence obtained in violation of the privilege, 
saying the rights of the defendant could be amply protected at 
trial “by rejecting the incriminating evidence which he is or¬ 
dered or compelled to give notwithstanding his refusal, when 
this evidence is offered against him.” 

The solution here argued for was recognized and approved 
by the Supreme Court of Missouri in 1903. State v. Faulkner, 
175 Mo. 546, 75 S. W. 116. There the court said if a witness 
persisted in refusing to answer on basis of his privilege and was 
taken into custody, he could be released on habeas corpus, or 
if he asserted his privilege but was commanded nevertheless 
to answer and submitted and did testify truthfully to incrim¬ 
inating evidence, that could not be used against him. See also 
State v. Thornton, 245 Mo. 436 150 S. W. 1048 (1912). 

It thus appears that in the federal courts the trial judges are 
no more bound to perfect an oppression begun in the legislative 
branch of the government than they are to perfect one begun 
in the judicial department. Accordingly, where an accused is 
before the court and the prosecution offers to prove against 
him admissions or evidence obtained therefrom which were 
exacted by inadvertent or intentional oppression at the hands 
of a committee of Congress, the existing rules of procedure 
would prohibit the use of such evidence or testimony. 

But the foregoing aside, it is beyond question that it is more 
difficult now than in times past for the prosecution to make use 
of evidence obtained in whole or in part by an infringement of 
the privilege against self-incrimination. Less reason exists 
therefore for a progressively more liberal application of the 
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privilege. It has survived with sufficient vigor since the days of 
Mr. Chief Justice Marshall, and the courts in interpreting it 
have continuously gone to the rule approved by him in 1807 
sitting as a Circuit Court in Virginia. His words are still quoted 
for the rule that the court cannot probe the assertion of a 
witness that an answer would incriminate him, and for the rule 
that answers which would form a "link in a chain of testimony 
which is necessary to convict” fall within the privilege as well as 
direct confessions of guilt ( United, States v. Burr, In re Willie , 
25 Fed. Cas. No. 14692e p. 40). There is reason to believe that 
these general statements have been used to extend the 
privilege far beyond the limits intended by their author, and 
to visit upon him interpretative offspring which he would have 
vigorously disclaimed. 

A fertile source of perversion in constitutional theory 
is the tyranny of labels. Out of the vague precepts of 
the Fourteenth Amendment a court frames a rule which 
is general in form, though it has been wrought under 
the pressure of particular situations. Forthwith another 
situation is placed under the rule because it is fitted to 
the words, though related faintly, if at all, to the reasons 
that brought the rule into existence (Cardozo, J., in 
Snyder v. Massachusetts, 291 U. S. 97, 114 (1934) (dis¬ 
cussing the due process clause of the Fourteenth Amend¬ 
ment as applied to trial procedure in a state court). 

The “particular situation” under pressure of which the words 
of the great Chief Justice were wrought, and the application 
of those words by him to that situation, are enlightening. The 
witness, being asked on the stand whether he knew the code 
in which a letter wffiich bore on a traitorous conspiracy was 
wTitten, claimed his privilege. The Chief Justice ruled that 
he would have to answer that question, as his present knowl¬ 
edge of the code was not within the privilege—neither incrim¬ 
inating nor forming a link in a chain of testimony which was 
necessary to convict. That this conclusion was arrived at in 
conformity with the rules there stated for application- of the 
privilege can be appreciated when it is remembered that the 
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Chief Justice recognized in the problem before him the neces¬ 
sity of correlating conflicting rights and privileges: 

When two principles come in conflict with each other, 
the court must give them both a reasonable construction, 
so as to preserve them both to a reasonable extent. The 
principle which entitles the United States to the testi¬ 
mony of every citizen, and the principle by which every 
witness is privileged not to accuse himself, can neither 
of them be entirely disregarded * * * (25 FedL 

Cas. 14692e, pp. 39-40). 

IV 

Appellant violated the statute when he refused to answer. It 
was not necessary for the Committee to call upon him again 
to answer 

Appellant contends that he was not guilty of contempt be¬ 
cause “the Committee did not overrule his claim of privilege 
and direct him to answer.” Although appellant refers to what 
was stated by him as “his claim of privilege,” appellee does 
not understand him to base this new and different point on 
the previous ground that he did assert his privilege, but rather 
that his true contention on this point is that even if he did not 
assert the privilege against self-incrimination, yet his protest 
against being asked the question placed upon the Committee 
the duty of “calling upon him to answer,” that is to say, in 
addition to asking the question the first time to direct him to 
answer after he had initially refused. 

Appellee answers that there is no authority or reason for 
adding to the statute which appellant was charged with violat¬ 
ing a condition which the statute itself does not have. 

Where, as in the Butt case, supra, the witness initially re¬ 
fused to answer the question on the ground of self-incrimina¬ 
tion, the matter was immediately before the Court for ruling, 
and the court naturally ruled that the witness must answer. It 
would have been an absurdly impractical and harsh act for the 
Court forthwith to commit the witness when the alternative 
was there to direct him to answer and then to commit him 
instantly if he still refused. Also, where a witness makes the 
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claim of privilege before an officer or agency which has power 
to say forthwith it will demand that he testify and thereby be 
immune from prosecution, or on the other hand that it will 
withhold questioning him further so that he may still be pros¬ 
ecuted, as in United States v. Eisele, 52 F. Supp. 105, clearly 
it is up to the officer or agency to make a choice at that time 
and let the witness know whatit is. If the choice is to demand 
the answer and immunize the witness from prosecution, the 
officer or agency “calls upon him” to answer the question he 
has previously refused to answer on the claim of privilege. 

In these cases where the tribunal can forthwith of its own 
power inflict instant punishment, or where the tribunal can 
forthwith grant or withhold immunity from prosecution, some 
response to the claim of the witness should be made rather than 
have the witness suffer an instant penalty for a refusal which he 
might correct immediately if given the chance; or to have the 
witness left in doubt whether the tribunal with authority to 
grant him immunity was granting it or not. 

But there is no purpose in a legislative committee’s “call¬ 
ing upon the witness to answer,” and the committee has no 
authority to do so. The committee cannot punish the witness 
if he refuses, whatever his reason. The committee can take 
steps to have the witness compelled to answer by the whole 
body of the legislature. In that event the legislature, not its 
committee, does the “calling upon to answer.” In Emery’s 
Case, 107 Mass. 172 (1871) Emery refused to testify before a 
joint committee of the Massachusetts senate and house. He 
was arrested “and brought to the bar of the senate, pursuant 
to an order of that body, to answer as for a contempt in so 
refusing.” He was arraigned and was asked whether he was 
willing to answer “before the joint special committee” the ques¬ 
tion which it had previously put to him and which he had re¬ 
fused before that committee to answer (107 Mass, at 178). No 
doubt a committee of the House of Representatives of the 
United States could do the same thing which the Massachu¬ 
setts joint committee did; it could apply to the House of Rep¬ 
resentatives to move against a recalcitrant witness as for a 
contempt. If it did so, it would be the whole body, not the 
Committee, which would “call upon the witness” to answer. 
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This power to punish for contempt existed as a necessary aid 
in the legislative function before the statute was enacted to 
enlarge the scope and applicability of punishment for con¬ 
tempts of the Congress. The power of the body to punish the 
witness for contempt, including one consisting of refusal to 
answer a pertinent question —In re Chapman, 166 U. S. 661, 
671—existed before the statute.of 1857, 2 U. S. C. 192, was 
enacted making such contempt also a misdemeanor. It was 
exercised as early as 1795. 5 Annals, 4th Cong., 1st Sess., 166- 
195, 232,200-229,237,243. In the Chapman case the Supreme 
Court held that punishment at the hands of Congress and of 
the Court for the same act or omission would not contravene 
the protection against double jeopardy (166 U. S. at 672). 

It is apparent, however, that the exercise of the contempt 
power by the Senate or the House of Representatives in plenary 
session would be impracticable. Jumey v. MacCracken, 294 
U. S. 125 (1935), is the last instance of it that comes to mind. 
For all practical purposes, as Congressional committees have 
operated for the past fifteen years that power is obsolete. The 
invariable practice now is for the Congressional committee to 
apply to the President or Speaker for certification of the alleged 
contempt to the United States Attorney (2 U. S. C. 194). 
When that is done and an indictment follows, the question 
whether the statute was violated is a matter solely for judicial 
determination (Kilboum v. ThompsoJi, supra.) That being 
so, what difference does it make that the committee informed 
the witness that his objection or claim w*as not honored? The 
court must decide whether the objection or claim of the wit¬ 
ness was valid. Whether the constitutional privilege was as¬ 
serted, and if so whether the circumstances made it available; 
whether an objection was made by the witness that a quorum 
of the committee w~as not present and if so whether it w r as well 
taken: these and similar issues raised at the trial must be re¬ 
solved without reference to how the committee regarded those 
claims or objections. If the committee’s views in the matter 
are irrelevant in the tribunal to which the committee in prac¬ 
tice commits all alleged contempts before it, a “ruling” by the 
committee would be futile and might be regarded as pre¬ 
sumptuous. 
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The short answer to this question is that the statute 2 U. S. C. 
192 makes it a misdemeanor for a witness before a Congres¬ 
sional committee to refuse to answer a question, and that one 
who refuses is guilty. By the very definition of the statute he is 
guilty. In the case of United States v. Murdock, supra, the 
defendant was charged with willfully failing to supply neces¬ 
sary information to an Internal Revenue Agent in violation of 
26 U. S. C. 1265 (284 U. S. at 147-8). His defense was that 
he was excused from supplying the information because of 
his privilege against self-incrimination. The evidence indi¬ 
cated that when he appeared before the Internal Revenue 
Agent and was asked to supply the information, his attorney 
was with him and stated on his behalf that to supply the infor¬ 
mation w’ould incriminate him in a prosecution by a State. 
Obviously the Agent had neither the power nor necessarily 
the competence to “make a ruling”; hence he did not “call 
upon” Murdock to answer in spite of his claim. (No point w-as 
made in the case that he should have.) But the Agent did have 
available a procedure by virtue of another provision of the 
same internal revenue law that provided punishment for not 
supplying information. Section 1122 (a) of the Internal Reve¬ 
nue Act of 1926,44 St. L. Part 2, p. 121, gave the United States 
District Court jurisdiction to compel a taxpayer to supply the 
information the willful failure to supply which was made a mis¬ 
demeanor by Section 1114 (a) of the same Act, 44 St. L. Part 
2, p. 116. Yet the Agent did not apply to the District Court 
for an order to “call upon” Murdock to supply the requested 
information. In other words, the Internal Revenue Agent 
failed to avail himself of a power to refer the issue of the claim 
of privilege for determination forthwith by the District Court. 
(Compare the instant case of the Congressional committee, 
which had no such power.) It was accordingly strongly urged 
before the Supreme Court that the criminal prosecution of 
Murdock was premature in that the use of this available means 
was a prerequisite to criminal prosecution (284 U. S. 145-6). 
But the Supreme Court rejected that argument in these words: 

While undoubtedly the right of a witness to refuse to 
answer lest he incriminate himself may be tested in 
proceedings to compel answer, there is no support for 
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the contention that there must be such a determination 
of the question before the prosecution for the willful 
failure so denounced. By the very terms of the defini¬ 
tion the offense is complete at the time of such failure 
(2S4 U. S. at 148). 

In Sinclair v. United States, 279 U. S. 263 (1928), the witness 
made a preliminary statement, as did appellant in the instant 
case, explaining why he would not answer the committee’s 
questions. The committee voted in his presence to question 
him anyhow, and he replied to each inquiry that he would 
decline to answer on the advice of counsel. No point was made 
there as here on the point being presently discussed that even 
one who fails to answer for a stated reason other than his 
privilege against self-incrimination is not guilty of refusing to 
answer unless the committee “directs him to answer” after he 
has already said he would not. But it would certainly be diffi¬ 
cult to reconcile appellant’s contention with that decision. In 
the case of Townsend v. United States, 6S U. S. App. D. C. 
223. 95 F. (2d) 352 (1938), where the contempt consisted in 
the witness’ leaving the committee without its permission in 
indignation at ill-mannered interrogation, this court stated: 
“A witness may exercise his privilege of refusing to answer 
questions and submit to a court the correctness of his judg¬ 
ment in so doing, but in the event he is mistaken as to the law 
it is no defense, for he is bound rightly to construe the statute” 
(68 U. S. App. D. C. at 232, citing Sinclair v. United States, 
supra). 

Appellant was asked whether he was or had ever been a mem¬ 
ber of the Communist Party. He responded that he would like 
to make a statement like Mr. Fitzpatrick made the day before, 
and he summarized that in a sentence. Being asked whether 
for that reason he declined to answer the question, he responded 
by saying that he was not declining to answer but before he 
answered he wanted to say he supported the position taken 
by Mr. Fitzpatrick. Being then asked by the Chairman 
whether he would “now” answer the question whether he was 
or had ever been a member of the Communist Party, he began 
to reiterate his views of the constitutional rights of people; 
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whereupon the Chairman interrupted him and asked if he 
would “now” answer the question whether he was or ever had 
been a member of the Communist Party, or whether he declined 
to answer. Then it was finally that the appellant stated he 
declined to discuss with the committee questions of that na¬ 
ture (J. A. 97-98). Appellant says in his brief (p. 20) “The 
record shows that the appellant was not directed to answer the 
question following an overruling of his claim of constitutional 
protection.” Evidently these repeated efforts first of the coun¬ 
sel for the committee and then of its chairman to get appellant 
to answer the question did not amount to “an overruling” of 
his claim or a “direction” to answer. In fact appellant as his 
heading on this point (p. 19) states that “Appellant’s claim of 
privilege was respected by the Committee and is not now sub¬ 
ject to challenge.” In what formula is appellant suggesting 
that the hollow futility of the committee’s statement of dis¬ 
approval should be put? 

Appellee respectfully submits that the rulings of the Dis¬ 
trict Court, referred to in appellant’s brief at page 20, are 
erroneous® The case of May v. United States, 84 U. S. App. 
D. C. 323, 175 F. 2d 994, did not involve the question. There 
May had given testimony before the Committee voluntarily, 
and then at his trial claimed immunity under the statute 18 
U. S. C. 34S6, which this Court held is only for the benefit of 
those who have given the testimony under compulsion. This 
Court in saying that “Absent refusal to answer followed by 
compulsion to answer no immunity arises” was not saying the 
equivalent of “no contempt occurs.” We are here dealing 
with the conditions necessary to make contempt, not the con¬ 
ditions necessary to earn the statutory immunity. The case 
of Graham v. United States, 99 F. (2d) 746 (C. C. A. 9, 1938), 
is not in point because it involved a court with power to compel 
answer and to inflict immediate punishment for refusal, and 
because the remanding of the case was for the purpose of 
allowing the low^er court to pass on the applicability of the 
privilege against self-incrimination to certain questions which 

* That this court is not bound by these rulings, see appellant’s reply brief 
in Emspak v. United States No. 10943 this Court. 
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the court had not decided because of the erroneous view that 
the privilege was not available to the witness at all before the 
particular officer before whom he appeared. 

V 

The lower court did not abuse its discretion when it denied a 
hearing to show that the government employees on the grand 
jury were disqualified for bias 

Of the twenty grand jurors who voted on the indictment of 
appellant ten were government employees and two others 
were wives of government employees. These facts were ad¬ 
mitted by government counsel at argument on appellant’s 
motion to dismiss the indictment (J. A. 161). With the fact 
of government employment established, appellant’s motion 
for dismissal of the indictment or in the alternative for a 
hearing rested on allegations made in the motion and attached 
exhibits (J. A. 34-63). The court after argument denied this 
motion (J. A. 65). 

An examination of the basis for the motion will show that 
it is formed in reliance on a supposed revival of the “implied 
bias" rule to apply to particular cases. There is a footnote in 
one Supreme Court case, and a concurring opinion in another, 
later discussed here, which have been seized upon as support 
for this position ; but the Supreme Court has determined the 
matter adversely to appellant’s position, as will be shown. 

In 1909 the Supreme Court of the United States set aside 
a conviction in this District because one of the petit jurors 
was a government employee (Crawford v. United States, 212 
U. S. 183). This court in United States v. Griffith et al., 55 
U. S. App. D. C. 123, 2 F. (2d) 925 (1924) held on the basis of 
the Crawford decision that a government employee (in that 
case a beneficiary of unemployment compensation) was like¬ 
wise disqualified for implied bias from grand jury service. 
The application of the prohibition to grand jurors was arrived 
at by the wording of statutory provisions for the drawing of 
jurors in the District of Columbia which made no distinction 
between petit and grand jurors, although the Crawford decision 
w*as based not on statutory interpretation but on the common- 
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law rule against servants serving on trial juries in cases in¬ 
volving their masters—212 U. S. at 195—a rule erroneously 
supposed to apply to criminal as well as civil cases. (See 299 
U. S. at 139-141.) 

The difficulty in obtaining jurors under these rulings in the 
District of Columbia where so large a proportion of otherwise 
eligible citizens are government employees led to the enact¬ 
ment of the Act of August 22, 1935, 49 St. 682, Chapter 605, 
Section 1420, Title 11, Section 1420, District of Columbia Code, 
1940. The constitutionality of this law was upheld in United 
States v. Wood, 299 U. S. 123 (1936). In that case it was 
argued for the respondent that “The basis of the Crawford 
decision is not in the fact of the juror’s bias or lack of bias, or 
what the juror thinks is the fact. The Court says that the 
juror is an entirely unreliable witness (sic) because he may 
be prejudiced without knowing it” (299 U. S. at 129). This 
argument in favor of the rule of implied bias conclusively pre¬ 
sumed as a matter of law was not successful to defeat the 
statute which Congress had adopted to relieve the juror scarcity 
caused by the Crawford decision, the Court holding that appli¬ 
cation of the doctrine of implied bias was not necessary to 
preserve the constitutional right to trial by an “impartial” 
petit jury guaranteed by the Sixth Amendment and that the 
statute adopted by Congress as a corrective device suitable to 
time and place did not impair the substance of the constitu¬ 
tional right to an “impartial” petit jury (299 U. S. at 141- 
145). 

The statute 11-1420 District of Columbia Code and the Wood 
decision definitely establish the rule for criminal prosecutions 
in the District of Columbia that government employment does 
not raise an implication of bias which works as an absolute dis¬ 
qualification for service on trial juries. Lawson and Trumbo v. 
United States, 85 U. S. App. D. C. 167,176 F. (2d) 49 (1949). 
Where the issues might be of special interest to employees in 
certain government departments, as where the prosecution is 
for counterfeiting and the prospective juror is an employee of 
the Treasury Department, 299 U. S. at 149, “the law permits 
full inquiry as to actual bias in any such instances” (Id. at 
150). In the enacting of the statute “no interference with the 
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actual impartiality of the jury was contemplated. * * * 

We think that the imputation of bias simply by virtue of gov¬ 
ernment employment without regard to any actual partiality 
growing out of the nature and circumstances of particular cases 
rests on an assumption without any rational foundation” (Id. 

149) . 

It seems clear that in these expressions the court was observ¬ 
ing the common law distinction between challenges “to the 
principal” to mean bias conclusively presumed to exist in all 
members of the affected class, and challenges “to the favor” to 
mean bias proved by evidence direct or circumstantial actually 
to exist in the mind of the individual juror. Bias in its nature 
is a state of mind, and in its extent may vary from slight to 
great. The adjective “implied” or the adjective “actual” does 
not qualify either its nature or its extent. These words simply 
are names for the way the existence of the condition is proved. 
The “principal” or implied bias is proved by showing the 
status and conclusively presuming the bias on reason and judi¬ 
cial notice (government employment plus a case in which the 
government is a party, Crawford v. United States, supra). The 
“actual” or “to the favor” bias is proved by evidence direct or 
circumstantial that an individual juror actually bears a prej¬ 
udice (against the accused because of his race, Aldridge v. 
United States, 283 U. S. 308 (1931)). The court in the Wood 
case rejected the first of these two methods of proof for es¬ 
tablishing prejudice in a juror because of his government em¬ 
ployment. “We repeat that we are not dealing with actual 
bias and, until the contrary appears, we must assume that the 
courts of the District, with power fully adequate to the occasion, 
will be most careful in those special instances where circum¬ 
stances suggest that any actual partiality may exist, to safe¬ 
guard the just interests of the accused. W'hile bias, as has 
been said, is ‘an elusive condition of the mind’ that considera¬ 
tion affords no ground for extreme and fanciful tests. To im¬ 
pute bias as matter of law to the jurors in question here would 
be no more sensible than to impute bias to all storeowners and 
householders in cases of larceny or burglary” (299 U. S. at 

150) . 
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In the case of Frazier v. United States, 335 U. S. 497, affirm¬ 
ing 82 U. S. App. D. C. 332, 163 F. (2d) 817 (1948), the Su¬ 
preme Court affirmed a conviction before a jury consisting en¬ 
tirely of government employees where the charge was violation 
of the federal narcotic laws and most if not all the witnesses 
for the government were agents of the federal government. 
The complexion of the jury was contributed to by the use which 
defense counsel made of his peremptory challenges, and un¬ 
doubtedly this employment of the statutory gift designed to 
achieve impartiality weakened the claim that the trial jury 
was not impartial. Nevertheless the decision of the court 
in the previous Wood case went far “toward precluding peti¬ 
tioner’s objection” to the composition of the jury (335 U. S. 
at 508). 

In the Frazier case the complaint against the jury was that 
persons who desired to be excused from service were excused 
for that reason, leaving for the jury a group which did not rep¬ 
resent a cross-section of the community; and that those that 
did remain were biased because they were government em¬ 
ployees. It does not appear that any attempt was made to 
show the actual existence of prejudice in the mind of any 
individual juror. The Court in holding that no showing of 
disqualification had been made, observed in a footnote (Note 
19, 335 U. S. 510-11) that the term “actual bias” was under¬ 
stood to include “not only prejudice in the subjective sense 
but also such as might be thought implicitly to arise in view 
of the nature or circumstances of his employment, or of the 
relation of the particular government activity to the matters 
involved in the prosecution, or otherwise.” 

It was in this state of the authorities that the case of Dennis 
v. United States, 339 U. S. 162 (1950) was decided. The na¬ 
ture of the prosecution and the issues involved were sufficiently 
like those of the instant case to have had application to the 
question of the impartiality of the petit jury in the instant 
case if there had been one. In that case the petitioner had 
at his trial shown what was then known of the operation of the 
Loyalty Order as a basis for a challenge for cause to prospective 
trial jurors who were government employees. The denial of 
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his motion at trial to exclude them was the point considered by 
the Supreme Court. 

If the passing remark of the Court in its footnote in the 
Frazier case were to be interpreted in isolation as the rule to 
be applied in criminal prosecutions, it could have far-reaching 
effects. If special circumstances shown could create a condi¬ 
tion for an implication of bias, the occasions for its use could 
be as various as the variety of criminal cases. For instance, in 
a trial involving Communism should employees of a member 
of the American Legion be excluded? If not, the prospect of a 
trial jury containing a substantial number of them might make 
an accused Communist want to get back to government em¬ 
ployees. The pressures on them in regard to loyalty must oper¬ 
ate within limitations which cannot be applied to a private 
employer. If the continued operation of the Loyalty Order in 
the two years since the Dennis decision should have generated 
emotions which in isolation might be considered disqualifying, 
the matter of jury selection in the District of Columbia would 
have to be re-appraised. Our community can provide no less 
partial juries than its citizens are capable of supplying. Mr. 
Justice Jackson, who was not sympathetic with the rationale 
of the Dennis decision which he concurred in, recognized this 
practical limitation, even exalting its effect to leave a Com¬ 
munist with no better jury than a Republican would have (339 
U. S. at 175). Hence the proposal to keep all government 
employees from trial juries in the District of Columbia in cases 
of this sort must be considered in connection with an estimate 
of what kind of jurors would be left. Are these astounding 
effects to be brought about, or is the choice whether to bring 
them about to be resolved, on the basis of argument by counsel 
in a criminal case? How can the effect of these “special cir¬ 
cumstances” be adequately shown either to exist or not to exist 
by use of criminal trial equipment? Appellant resolved the 
difficulty for himself by producing newspaper opinion and 
statements of so-called experts on the matter of impartiality, 
some of whom show a charming lack of self-consciousness in 
discussing the subject at all. The inadequacy of the procedure 
which criminal prosecutions make available is obvious. This 




57 


is quite a different problem from determining the actual exist¬ 
ence of bias in the mind of an individual juror. Although in 
that inquiry circumstances tending to raise an implication of 
bias are considered, and may in certain cases be controlling 
over the denial of the juror that bias exists (Cf. Kleindienst v. 
United States , 48 U. S. App. D. C. 190, 196-8 (1918)), it is 
comparatively easy to determine the issue whether the indi¬ 
vidual being examined before the trial court actually entertains 
a prejudice. It would be incomparably more difficult to make 
an intelligent appraisal of a group so as to determine whether 
or not to exclude them all. This all-or-none issue is far better 
suited for the probing of a legislative committee, such as was 
done before the enacting of the statute held constitutional in 
the Wood case. 

It is clear that the Supreme Court in deciding the Dennis 
case made its choice to leave the matter of bias by implication 
to the legislature and to rid our trial juries of actually partial 
jurors by liberal employment of the device of probing the in¬ 
dividual mind of the prospective juror. Cf. Morford v. United 
States, 339 U. S. 258 (1950). “A holding of implied bias to 
disqualify jurors because of their relationship with the Govern¬ 
ment is no longer permissible. The Act makes no exception 
for distinctive circumstances. # * * Preservation of the 

opportunity to prove actual bias is a guarantee of a defendant’s 
right to an impartial jury # * *” (339 U. S. 171-2). Of 

the question whether the trial court should have struck the 
government employees for cause because of bias impliedly 
thought to result from the special circumstances shown, the 
court stated: “No question of actual bias is before us” (p. 168). 
The Court did not extract from the footnote of its previous 
decision in the Frazier case a meaning contrary to the tradi¬ 
tional distinction between implied and actual bias. “Mr. Jusr- 
tice Rutledge, speaking for the Court, reexamined the rule of 
the Wood case that Government employees are not disqualified 
as a matter of law from serving on a jury in a case to which 
the Government is a party. Government employees were again 
held to be subject to challenge only for ‘actual bias’.” 339 
U. S. at 167. Mr. Justice Reed did condition his concurrence 
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in the result on his understanding that actual bias includes 
bias implied from special circumstances. 339 U. S. at 172-3. 

All the foregoing on this point has related to the petit jury. 
There was no petit jury in this case. The appellant waived 
jury trial (J. A. 89). Accordingly the provisions of the Sixth 
Amendment that in all criminal prosecutions the accused shall 
enjoy the right to trial by an impartial jury are not applicable. 
This provision applies to trial juries. The body of the Con¬ 
stitution, Article III, Section 2, Paragraph 3, provided that 
“The trial of all crimes, except in cases of impeachment, shall 
be by jury.” Lest any doubt be left that the trial jury thus 
guaranteed was required to be impartial, the provision was 
added in the bill of rights that the accused in a criminal prose¬ 
cution should enjoy the right to trial by an impartial jury 
(Amendment VI). But no provision is to be found in the 
Constitution or any amendment thereof for an impartial grand 
jury. It is confusing and misleading to discuss the question 
of impartiality of petit juries and grand juries together. 

Historically grand jurors were selected for their knowledge 
of affairs and persons in the community—the precise “preju¬ 
dice” which would disqualify them from service on trial juries. 
It is by no means established law in this jurisdiction that in¬ 
dividual grand jurors can be disqualified for actual bias. In 
Thompson and Merriam on Juries, Stevenson, 1882, Section 
507, p. 5S8, it is stated: “The reports show no authentic in¬ 
stance of a challenge allowed to grand jurors, either individ¬ 
ually or to the array, at common law.” In S8 A. L. R. 900 it is 
stated: “In the absence of statutes permitting it, the general 
rule is that the bias or prejudice of a member of the grand jury 
against a defendant is not ground for an attack on the indict¬ 
ment. Many cases are to this effect, usually proceeding on the 
theory that a grand jury is an accusatory and not a judicial body 
and has the right and obligation to act on its own information, 
however acquired.” Judge Hughes of the United States Cir¬ 
cuit Court for the Eastern District of Virginia stated in 1891 
in the case of United States v. Belvin, 46 F. 381, that a grand 
juror -who witnessed a murder could testify about it and then 
vote with the others on the charge, saying: “Grand jurors are 
not sworn on their voir dire to say whether they have formed 
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or expressed an opinion of the guilt or innocence of a person 
charged with crime. On the contrary, the court charges each of 
them to bring to the attention of the grand jury all offenses of ' 
which he may have any personal knowledge/’ In United States 
v. Williams, 1 Dill. 485, Fed. Cas. 16716 (C. C. 1871) it was said 
that challenges to a grand jury must be such as absolutely dis¬ 
qualified and which would be a principal challenge as dis¬ 
tinguished from challenge to the favor. In United States v. 
White, 5 Cranch C. C. (District of Columbia) 457,458-9 (1838) 
Judge Thruston stated: “The authorities which have been 
cited refer to those legal disqualifications which render the 
juror incompetent in law to act as a grand juror in any case; 
and not to objections which go only to the favor in some par¬ 
ticular case.” And see Note 3 in United States v. Burr, 25 Fed. 
Cas. No. 14693, p. 56. 

It seems clear that the common law rule did not recognize 
objections to grand jurors because of partiality, as distinguished 
from legal disqualification. The applicable rule, Rule 6 (b) 

F. R. C. P. does not add this objection. It speaks of objections 
on the ground that the grand juror “is not legally qualified.” 
Appellee can find no local case where a challenge “to the favor” 
was held applicable to a grand juror. In United States v. White, 
supra (5 Cranch C. C. 457), the objection was on that basis, 
but it was denied, and although the reason w’as that it was not 
available on a plea as distinguished from a challenge, the Court 
did point out, as above quoted, that no instance of a challenge 
to the favor had been cited to it. 

The modern authorities in other jurisdictions show a toler¬ 
ance of partial grand jurors w’hich would be shocking in the case 
of trial jurors. United States ex rel. McCann v. Thompson, 144 
F. (2d) 604 (C. C. A. 2,1951); United States v. Remington, 191 
F. (2d) 246 (C. C. A. 2, 1951); Shreve v. United States, 77 F. 
(2d) 2 (C. C. A. 9,1935); United States v. Garsson, 291 F. 646 
(D. C. S. D. N. Y. 1923); United States v. Rintelen et al., 235 
F. 787 (D. C. S. D. N. Y. 1916). See United States v. John¬ 
son, 319 U. S. 503, 512-3. 

Also actual prejudice must be shown. “Another general rule 
is that for such irregularities as do not prejudice the defendant, 
he has no cause of complaint and can take no exception. * * *” 
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Agnew v. United States, 165 U. S. 36, 44 (1897). It is difficult 
to see how a grand jury could avoid charging this appellant, 
since the only facts it need find would be that he was asked the 
question and did not answer it. His defense is an affirmative 
defense which it is not practicable except in a clear-cut case 
to put before a grand jury even if the law required it, which it 
does not. Under these circumstances unbiased grand jurors, 
or even grand jurors who were biased in favor of the appellant, 
would have to vote an indictment. 

CONCLUSION 

It is respectfully submitted that the judgment below should 
be affirmed. 

Respectfully submitted. 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

Charles B. Murray, 
Assistant United States Attorneys. 
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Appellee. 


REPLY BRIEF FOR APPELLANT 


POINT I 

Appellee’s concession of error requires reversal of 
the judgment. 

Appellee has confessed error on the central legal issue 
in this appeal. 

Appellee now concedes that it was manifestly erroneous 
for the trial court to rule as a matter of law that appellant 
could not claim his constitutional privilege by adopting for 
his own, the assertion of a prior witness (Appellee’s Brief, 
pp. 10, 11). Appellee “concedes that the appellant could in 
law adopt, and did in fact substantially adopt, the previous 
statements of the witness Mr. Fitzpatrick” (Appellee’s 
Brief, p. 7). On the basis of a concededly erroneous ruling 
the trial court excluded from consideration primary evi¬ 
dence relating to appellant’s claim of privilege. Appellee 
thus concedes that “this appeal comes not as from a judg- 
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ment following a finding by the Court on all the relevant 
facts.” Appellee further concedes that “the case comes for 
review’ of a finding by the Court wdiich did not consider 
certain admissible and relevant evidence” (Appellee’s Brief, 

p. 11). 

How’ever, instead of joining appellant in petitioning this 
Court that the judgment of conviction should be reversed, 
appellee seeks to escape the consequences of its concession 
by invoking the “harmless error” rule. 

Appellee’s reliance upon the “harmless error” rule is 
entirely misplaced. Appellee seeks to solve its dilemma 
by relying upon Section 269 of the Judicial Code, 28 U. S. C. 
391, known as the “harmless error statute”.* Section 269 
provides: 

“On the hearing of any appeal, certiorari, w’rit of 
error, or motion for a new’ trial in any case, civil or 
criminal, the court shall give judgment after an exami¬ 
nation of the entire record before the Court without 
regard to technical errors, defects or exceptions w’hich 
do not affect the substantial rights of the parties.” 

Were it not for the apparent seriousness with which ap¬ 
pellee pursues its contention, w r e w’ould have thought it un¬ 
necessary to argue at any length that the conceded error 
of the trial court was not “technical” in nature. The trial 
court excluded from consideration evidence which consti¬ 
tuted appellant’s entire defense. The error did not involve 
merely the erroneous introduction of collateral evidence. 
Compare Howe v. United States, 61 U. S. App. D. C. 8, 
56 F. 2d 305. It consisted rather in the exclusion from 
consideration by the trier of facts intrinsic to appellant’s 
entire case. 

The improper exclusion of material, competent evidence 
directly related to the central issue in the case can never 
be “harmless error” wfithin the meaning of Section 269. 

* Rule 52(a) of the Federal Rules of Criminal Procedure is 
merely a “restatement of existing law” (Kotteakos v. United States, 
328 U. S. 750. 758. See also Revisor’s Notes, to Federal Rules of 
Criminal Procedure. 
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McCandless v. United States, 298 U. S. 342. In the Mc- 
Candless case, the trial court in an eminent domain pro¬ 
ceeding rejected evidence relating to the issue of the value 
of the land in question. Pointing out that in “an eminent 
domain proceeding the vital issue—and generally the only 
issue—is that of just compensation”, the Supreme Court 
held that “to exclude from the consideration of the jury 
evidence of this elementary character could not be other¬ 
wise than prejudicial” (at p. 348). Since the prosecution 
conceded the incriminating character of the question asked 
(Appellee’s Brief, p. 4) and the presence of circumstances 
which reveal a reasonable basis for fear of prosecution 
(Appellee’s Brief, p. 5), the only issue before the lower 
court was whether appellant had in fact claimed his pro¬ 
tection under the Fifth Amendment. The lower court er¬ 
roneously refused to consider competent and relevant evi¬ 
dence as to this “vital issue.” In the words of the Supreme 
Court the exclusion of “evidence of this elementary char¬ 
acter could not be otherwise than prejudicial” (McCandless 
v. United States, supra).* 

* We are not surprised that appellee has been unable to offer a 
single authority directly in support for the startling proposition that 
exclusion of all defendant’s evidence relevant to his defense can 
under any circumstances be “harmless error”. We are quite con¬ 
fident that no decided case ever supported, no less intimated, the 
existence of a rule of law so destructive of the elementary adminis¬ 
tration of justice. 

The cases relied upon by appellee not only fail to support its 
proposition, but underscore the refusal of this and other appellate 
courts to substitute their own judgment for that of the trier of the 
facts. In Lombardo v. United States, 58 U. S. App. D. C. 245, 29 
F. 2d 445, this Court did not hold the exclusion of any material 
evidence “harmless error”. Quite to the contrary, this Court found 
that the trial court had properly considered all of the relevant and 
material evidence and had in fact applied a correct rule of law in 
its determination. In Hozuc v. United States, 61 U. S. App. D. C. 
8, 56 F. 2d 305, this Court similarly did not hold the exclusion of 
relevant or material evidence to be “harmless”. In District of Co¬ 
lumbia v. Chessin, 61 U. S. App. D. C. 260, 61 F. 2d 523, the evi¬ 
dence the exclusion of which is held to be harmless, was offered 
only as a prior inconsistent statement to impeach testimony of a 
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Even if it were conceivable that the test of ‘‘harmless 
error” could be applied to exclusion of defendant’s material 
and relevant evidence, from consideration by the trier of 
the facts, appellee’s own formulation of the inquiry posed 
by Rule 52(a), illustrates the impossibility of any escape 
from the necessity of reversal. Appellee concedes that the 
judgment must be reversed unless this Court finds that it 
was completely unreasonable for a trier of the facts to 
infer from Fitzpatrick’s assertion a claim of constitutional 
privilege (Appellee’s Brief, p. S). Appellee thus concedes 
that the trial court’s error cannot be held “harmless” unless 
thefe is no reasonable interpretation possible that Fitz¬ 
patrick's assertion constituted a claim of privilege.* If 
there is any reasonable inference possible that Fitzpatrick’s 
assertion constituted a claim of privilege, appellee has 

witness and was not material or relevant testimony directly relating 
to the ultimate issue of the case. 

We are at a loss to understand why appellee has called the Court’s 
attention to the other cases cited at page 12 of its brief. In Vance 
v. Campbell, 66 U. S. 427, the Court refused to hold the exclusion 
of material evidence to be “harmless”. In Arthur, et al. v. Hart, 
58 U. S. 6. the Court pointed out that “the case of the refusal of 
proper evidence on the trial is subject to very different considera¬ 
tions from those applicable to the improper admission of it”. (Italics 
added.) In Pullman Palace Car Co. v. Central Transportation Co., 
139 U. S. 62, the Court refused to hold the exclusion of material 
and relevant evidence to be “harmless”. In Wcstall v. Osborne, 
115 F. 2d 282, the Court of Appeals for the Second Circuit reversed 
a judgment because of the exclusion by the trial court of relevant 
“competent original evidence” and went on to state: 

“It may be that the testimony excluded would not, if it had 
been received, have affected the result of the trial * * *, but it 
is apparent that it was offered to contradict the plaintiff’s theory 
of the accident and it is not apparent that its rejection was not 
prejudicial to the defendants and the defendants are conse¬ 
quently entitled to rely upon their exceptions to the ruling” (at 
p. 2S3). 

* The most recent decisions of the Supreme Court in interpreting 
the “harmless error rule" require appellee to concede that this is in fact 
the limited scope of inquiry which is presented by a claim of “harm¬ 
less error”, in respect to the exclusion of evidence. KrulezvitcJi v. 
United States, 336 U. S. 440; Kottcakos v. United States, 328 U. S. 
750; Bihn v. United States, 328 U. S. 624; Bollenbach v. United 
States, 326 U. S. 607; IVcilcr v. United States, 323 U. S. 606. 
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therefore conceded that the refusal of the trial court to 
consider this assertion constitutes reversible error (Ap¬ 
pellee’s brief, p. 8). 

By setting the test of “harmless error” in this context, 
appellee has stated itself out of Court. Three District 
Court Judges, sitting separately in parallel proceedings, 
have held that assertions in the form identical to Fitz¬ 
patrick’s reasonably constitute a claim of constitutional 
privilege. Judge Morris in United, States v. Fitzpatrick, 
95 Fed. Supp. 491, has held that an inference that Fitz¬ 
patrick was claiming the privilege was not only reasonable, 
but was required by the record. The late Judge Golds- 
borough also sitting in the District Court, in one of his last 
decisions likewise held that the claim of Frank Panzino, a 
companion witness to the appellant and Fitzpatrick, using 
almost the identical words of Fitzpatrick, reasonably con¬ 
stituted a claim of privilege, and acquitted the defendant. 
U. S. v. Panzino, Criminal No. 1747-50, District Court, D. C. 
(see Appellant’s brief, supplement p. 1 —Emspak v. £7. S., 
in this Court, #10943). Judge Letts, also sitting in the 
District Court, has held that still another witness, using 
the same expressions as Fitzpatrick, in law and fact as¬ 
serted a claim of constitutional privilege. £7. S. v. Mattes, 
Criminal No. 1745-50, District Court, D. C. (see Appel¬ 
lant’s brief, supplement, p. 11, Emspak v. £7. S. #10943). 

It is rare indeed that an inquiry as to whether a reason¬ 
able inference can be drawn by a trier from a given set of 
facts can be so simply answered. In order to uphold ap¬ 
pellee’s contention, this Court would have to hold that the 
independent findings of Judges Morris, Goldsborough and 
Letts, on essentially the same set of facts, were totally 
unreasonable and without any rational foundation. The 
facts and words which constituted Fitzpatrick’s assertion 
moved three District Court Judges independently to find a 
claim of privilege and to acquit a defendant. It is incom¬ 
prehensible to us how anyone can argue in the face of this 
record that there is no reasonable possibility that any trier 
of the facts confronted with the same assertion would simi¬ 
larly be moved to find a claim of privilege and acquit ap- 
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pellant. We submit that appellee’s framing of the issue 
merely underscores our original contention that “this Court 
is required to reverse this judgment of conviction to pre¬ 
vent a serious miscarriage of justice” (Appellant’s main 
brief, p. 19). 

POINT II 

Appellee’s inferences are speculative and improper. 

In the face of findings by three District Court Judges in¬ 
dependently that an assertion identical to the one made by 
Fitzpatrick and adopted by Quinn not only permitted a 
reasonable inference that a claim of privilege was being ad¬ 
vanced, but in fact required such an inference, appellee 
persists in arguing at great length that “it appears so con¬ 
clusively from the words and conduct of appellant and Mr. 
Fitzpatrick that the appellant did not assert the privilege, 
that a contrary finding would be unreasonable” (Appellee’s 
Brief, p. 13). Were it not for serious questions in the ad¬ 
ministration of justice and the preservation of constitu¬ 
tional rights which appellee’s argument raises, we would 
rest at this point, confident that this Court is required to 
reverse summarily the judgment of conviction. However, 
lest it be deemed that we acquiesce in any way in the far- 
reaching sweep of appellee’s argument, we feel it incumbent 
upon us to comment briefly on certain further aspects of ap¬ 
pellee’s brief. 

Appellee’s bold statement that “a contrary finding would 
be unreasonable” rests solely on a speculative hypothesis 
advanced for the first time in the proceeding. Appellee 
has concocted literally out of thin air a concert of action 
between counsel for appellant and Mr. Fitzpatrick and 
counsel for other individuals in totally unrelated cases to 
advance legal positions which would not “embarrass” each 
other and would in fact thwart the legitimate processes of 
legislative inquiry. At one point, appellee even suggests 
that this concert of action has been in existence since 1927 
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(Appellee’s brief at p. 34).* Appellee concludes that this 
concert of action between counsel is so obvious that any 
other inference from the use of the phrase “Fifth Amend¬ 
ment” is “unreasonable”! (Appellee’s Brief, pp. 13, 14). 

Quite apart from the questionable propriety of intimat- 
irxg that counsel for appellant would temper his advice to 
his client by considerations extraneous to the legal issues 
at hand appellee’s entire hypothesis is made of whole cloth. 
Appellee’s principal contention in urging that it is com¬ 
pletely unreasonable to find a claim of privilege in this 
case is that long before witnesses’ appearances before the 
Committee they agreed in advance to take the course of 
action which they did (Appellee’s Brief, p. 15). This 
agreement allegedly flowed from advice by counsel to ap¬ 
pellant and Mr. Fitzpatrick, that the Barshy case was still 
pending before the Supreme Court. Appellee further spec¬ 
ulates that it was “still more likely” (Appellee’s Brief, 
p. 16) that the appellant and Mr. Fitzpatrick had been in¬ 
formed by their counsel that John Howard Lawson and 
others of the so-called “Hollywood 10” had filed a petition 
in the Supreme Court. It is further suggested (Appellee’s 
Brief, pp. 63-64) that appellant and counsel agreed to adopt 
a position which would not embarrass the position as¬ 
sumed by the “Hollywood 10”. Moreover, appellee sug¬ 
gests, but does not dare state openly, that the concert of 
action is even broader in scope and extends back to 1927 
(Appellee’s Brief, p. 34).t 

None of the facts to which appellee adverts are to be 
found in the record of this proceeding and none of the in- 

* We are wholly at a loss to explain the propriety or relevance of 
calling the attention of the Court to the fact that one of counsel in 
Vajtauer v. Commissioner of Immigration, 273 U. S. 103, 113 
(1927), was Carol Weiss King. 

f Appellee concisely states its position in the summary of argu¬ 
ment: 

“The appellant and Mr. Fitzpatrick and their available attor¬ 
ney necessarily knew of these pending cases and were sympa¬ 
thetic with the point urged in them, which so intimately related 
to their own situation. These circumstances indicate that they 
had no intention of asserting their privilege which would have 
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ferences which he draws find support in the facts of the 
record. This is quite understandable. Appellee did not 
seek to adduce evidence in the Court below on these issues, 
nor indeed could appellee have introduced into that Court 
such prejudicial extrajudicial considerations. Appellee 
rested primarily on questions of law which were decided 
adversely to appellee in a series of District Court cases,* 
and Court of Appeals cases t and decisions of the United 
States Supreme Court.f 

militated against their own interests with their union and em¬ 
barrass the other litigants in their struggles in the court” (Ap¬ 
pellee's Brief, p. 8). 

The thinness of appellee’s speculation is apparent even if it were 
proper to assume that appellant and Fitzpatrick and their counsel 
were fully aware of and had discussed the Barsky and “Hollywood 
Ten” cases. If at the time they testified before the committee they 
knew that the District Court as well as this very Court of Appeals 
had ruled adversely in the Barsky and “Hollywood Ten” cases, and 
held that the First Amendment alone was not a sufficient defense for 
refusal to answer, then appellant and Fitzpatrick would have had 
to rely upon a more effective defense. It certainly would be reason¬ 
able to assume (if any speculation is to be considered here at all) 
that they would have decided to rely on something more than the 
First Amendment. What does in fact appear in the record is that 
they did assert and rely on the Fifth Amendment, in addition to 
the First Amendment. In the Barsky and “Hollywood Ten” cases 
there was no assertion whatsoever of the Fifth Amendment privilege 
by the witnesses. 

Would it not have been absurd for appellant and Fitzpatrick to 
guide their action before the Committee in total disregard for this 
Court’s decisions and based solely on a possible reversal by the 
Supreme Court in those other cases? 

* U. S. v. Matles, supra; U. S. v. Pancino, supra; U. S. v. Fitz¬ 
patrick, supra, U. S. v. Raley, 96 F. Supp. 495; U. S. v. Hashmall, 
unreported. Criminal #1750-50; U. S. v. Jaffee, unreported, Crim¬ 
inal #17S6-50; U. S. v. Russell, unreported. Criminal #168-50; 
U. S. v. Berman, unreported. Criminal #1753-50; U. S. v. Browder, 
unreported, Criminal #17S4-50. 

f Doran v. U. S., 181 F. 2d 865 (CA 9), cert, denied. 340 U. S. 
920; Estes v. Potter, 183 F. 2d S65 (CA 5), cert, denied, 340 U. S. 
950; Kasinow'itz v. U. S., 1S1 F. 2d 632 (CA 9), cert, denied, 340 
U. S. 92. 

% Blau v. United States, 340 U. S. 159; Blau v. United States, 
340 U. S. 333; Hoffman v. United States, 341 U. S. 479. 
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Appellee now seeks to justify its heavy burden by invit¬ 
ing this Court to substitute for its normal appellate func¬ 
tions a role totally foreign to the judicial process. In its 
effort to escape from the hard reality of decided law, ap¬ 
pellee proposes a truly unprecedented procedure for this 
Court. It is urged that in order to justify a ruling which 
would withdraw from the trier of the facts evidence rele¬ 
vant to the main issue in the proceeding, this Court should 
consider and pass upon other and extraneous issues never 
presented, argued or tried in the Court below. Moreover 
to crown this edifice of speculation, appellee contends that 
the inference which this Court must draw from facts not 
in the record and unsubjected to cross-examination is so 
overwhelming that it rebuts any other reasonable inference 
from the words of Fitzpatrick and appellant! 

In the application of the harmless error rule, the Su¬ 
preme Court has said on numerous occasions that an ap¬ 
pellate court must not substitute its judgment for the trial 
court, even though facts in the record might lead the higher 
court to entertain conclusion of the defendant’s guilt. In 
Bollenbach v. United States, 326 U. S. 607, the Court 
warned: 

“In view of the place of importance that the trial 
by jury has in our Bill of Rights, it is not to be sup¬ 
posed that Congress intended to substitute belief of 
appellate judges in the guilt of an accused, however 
justifiably engendered by the dead record, for ascer¬ 
tainment of guilt under appropriate judicial guidance, 
however cumbersome that process mav be” (at pp. 614, 
615). 

Similarly, in Weiler v. United States, 323 U. S. 606, the 
Court stated: 

“We are not authorized to look at the printed record, 
resolve conflicting evidence and reach the conclusion 
that the error was harmless because we think the de¬ 
fendant was guilty. That would be to substitute our 
judgment for that of the jury and under our system of 
justice, juries alone have been entrusted with that re¬ 
sponsibility” (p. 551). 
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Appellee in this argument goes far beyond the position 
of the Government in Bollenbach and Weiler. Appellee 
urges the Court to overlook conceded error because of a 
supposition of guilt spelled out of alleged facts nowhere in 
the record, but presented for the first time in an appellate 
brief. Appellee does not even ask the Court to “look at 
the printed record, resolve conflicting evidence and reach 
the conclusion that the error was harmless because w’e 
think the defendant was guilty.” Appellee actually asks 
the Court to look beyond the printed record, to adopt a 
speculative hypothesis based on inferences totally dehors 
the record, to agree that this hypothesis is the only reason¬ 
able inference possible, and thus reach the conclusion that 
the error was harmless because “we think the defendant 
was guilty.” Compare Weiler, supra. Paraphrasing the 
words of the Court in Bollenbach , it is not to be supposed 
that Congress intended to substitute belief of appellate 
judges in the guilt of an accused, based upon inferences 
beyond the record, for ascertainment of guilt under ap¬ 
propriate judicial guidance. We are, therefore, confident 
that this Court will order all references to an alleged con¬ 
cert of action on the part of counsel stricken from appellee’s 
brief as improper and totally unsupported by the record on 
appeal. Since this speculative hypothesis is appellee’s only 
answer to the inferences drawn from appellant’s and Fitz¬ 
patrick’s assertion by District Court Judges Morris, Golds- 
borough and Letts, the judgment of conviction must be 
reversed and the appellant discharged. 


POINT III 

Appellee’s arguments would undermine the constitu¬ 
tional privilege as enforced by one hundred and fifty 
years of judicial precedent. 

Appellee realizes that it cannot sustain this conviction 
without seeking the overthrow’ of 150 years of judicial 
precedent enforcing the provisions of the constitutional 
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protection against self-incrimination. It is of grave con¬ 
cern that in order to vindicate a judgment already con- 
cededly founded in error appellee representing the arm of 
Government responsible not only for the enforcement of 
the criminal laws, but for the preservation of the Constitu¬ 
tion, finds it necessary to attack every concept hitherto held 
to be the very heart of the constitutional privilege. For 
example, we cannot understand how representatives of the 
Department of Justice not seven months after the unani¬ 
mous opinion of the Supreme Court in Hoffman v. United 
States, supra, can be heard to argue to an appellate court 
that “less reason exists therefore for a progressively more 
liberal application of the privilege” (Appellee’s Brief, 
pp. 44-45). 

This Court, we are confident, will not be guided by the 
considerations of appellee, but by the most recent decisions 
of the Supreme Court underscoring the fundamental im¬ 
portance which attaches to the privilege against self¬ 
incrimination in our constitutional system. It is hardly 
necessary for us to remind this Court that in Hoffman v. 
United States, supra, the unanimous Court stated, “This 
provision of the amendment must be accorded liberal con¬ 
struction in favor of the right it was intended to secure”, or 
that the Court reiterated the statement in United States v. 
White, 332 U. S. 694, that “The immediate and potential 
evils of compulsory self-disclosure transcend any difficul¬ 
ties that the exercise of the privilege may impose on society 
in the detection and prosecution of crime.” 

Furthermore, we are confident that this Court is not pre¬ 
pared to discard as a “false concept” (Appellee’s brief, p. 
23) the fundamental understanding that the privilege from 
its very inception has been considered to be a “protection 
of the innocent though a shelter to the guilty.” Twining v. 
U. S., 211 U. S. 78, 91. We are confident that this Court 
will not brush aside as a “long-range philosophical view,” 
the statement of the highest Court in Twining reminding 
that nation that: 

“At the time of the formation of the Union the prin¬ 
ciple that no person could be compelled to be a witness 
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against himself had become embodied in the common 
law and distinguished it from all other systems of juris¬ 
prudence. It was generally regarded then, as now, as 
a privilege of great value, a protection to the innocent, 
though a shelter to the guilty, and a safeguard against 
heedless, unfounded or tyrannical prosecutions.” 

Appellee here calls for a reversal of an entire body of 
law on the supposition that only the guilty may claim the 
privilege. This proposition not only on its face runs 
counter to our decided constitutional law, but would, if 
adopted, effectively destroy the privilege. If only the guilty 
may claim the privilege, then a claim of privilege is an 
admission of guilt. The privilege becomes nothing but a 
new device to obtain voluntary confessions of guilt.* 

The test of the availability of the privilege has never 
been whether or not the witness is guilty of the offense. 
The only test which the courts have ever adopted is a rea¬ 
sonable fear of prosecution. If the test of the availability 
of the privilege is guilt, no one could properly invoke the 
privilege without first pleading and demonstrating his guilt. 
The position advanced by appellee not only falls by the 
weight of its own absurdity, but if given any credence 
whatever would effectively wipe out the constitutional 
privilege. 

Appellee is dissatisfied with the constitutional provisions 
regulating the administration of justice. We suggest that 
the proper procedure is not an appeal to this Court to 
reverse one hundred and fifty years of decided law. 

At every point appellee has attempted to sustain the 
conviction by urging reconsideration and reversal of es¬ 
tablished law. Although the prosecution conceded in the 

* We find it difficult to understand how the appellee can explain 
away the long line of authority holding that any inference of guilt 
arising out of a claim of privilege is impermissible. The most recent 
expression of this rule is in an opinion of this Court, Billed v. U. S., 
184 F. 2d 394 (CADC 1950). See Wigmore, 3rd Edition, Sect. 
2272; Richardson on Evidence, Sect. 609, “no inference as to the 
truth of the facts inquired about is to be drawn from the exercise 
of the privilege.” 
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trial below that the question asked appellant was incriminat¬ 
ing per se, and that objective conditions were present which 
would have supported a claim of privilege, appellee now 
argues that the appellant “subjectively” had no fear of 
prosecution. We hardly think it necessary to point out 
that such finding by this Court would require a reversal 
of the unanimous decision of the Supreme Court in Hoffman 
v. United States, 341 U. S. 479. In the Hoffman case, the 
unanimous Court pointed out that if the record reveals 
objective conditions which could have reasonably led the 
inquiring tribunal to a conclusion that the witness stood 
in jeopardy, no further proof of reasonable fear is re¬ 
quired. The record discloses and appellee has conceded 
that such circumstances existed in this regard. Under the 
Hoffman case, he cannot be heard to argue the subjective 
suppositions concerning the “mind” of the witness unless 
in fact this Court were to reverse Hoffman. 

Similarly, appellee urges that an entire line of authority 
from Counselman v. Hitchcock, 142 U. S. 547 to United 
States v. Bryan, 339 U. S. 323 should be reversed by this 
Court. Appellee thus argues that appellant’s claim of 
I privilege should not be honored because he has “practical 
1 immunity” in the Federal Courts (Appellee’s Brief, p. 
40). The present federal immunity statute is not a con¬ 
stitutional replacement for the Fifth Amendment. This 
has been held repeatedly from Counselman to Bryan. To 
urge as appellee does that an answer to the question “Are 
you now or were you ever a member of the Communist 
Party” is only an “admission” and cannot be used as a 
clue or step in the discovery of further evidence, is simply 
absurd in the light of appellee’s own activities in prosecu¬ 
tions under the Smith Act.* 

In summary, in order to avoid reversal, appellee has 
| been forced to resort to an open attack on the most time- 
honored concepts of constitutional law underlying enforce- 

* The Department of Justice can hardly be serious in urging that 
admission of membership in the Communist Party can never be a 
“clue” to the discovery of further evidence of violation of the Smith 
Act or of other federal statutes (Appellee’s Brief, p. 42). 


'i 
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ment of the privilege against self-incrimination. Appellee’s 
argument “runs counter to the Fifth Amendment as it has 
been interpreted from the beginning.” Blau v. U. S., 340 
U. S. 159. Appellee asks this Court to accord the privilege 
a narrow and restricted interpretation, that it be construed 
adversely to the witness, and that doubts with respect to 
its application be resolved against the right rather than j 
in its favor. In fact appellee seeks emasculation, if not the j 
destruction of the constitutional privilege. Appellee in 
essence argues that the conviction of appellant must be 
affirmed not because the witness did not claim the privilege 
but because the privilege should not be preserved.* 

POINT IV 

A direction to answer by the committee is a precon¬ 
dition to a finding of contempt. 

Appellee recognizes that in order to sustain this convic¬ 
tion it must urge that the ruling of the District Court in 
U. S. v. Fox, iil7S9-50, June 20, 1950, as yet unreported, is 
“erroneous” (Appellee’s Brief, p. 51). Appellee concedes 
that the law on a requirement of direction as a precedent j 
to a finding of contempt by a court is correctly stated in 
Judge Holtzoff’s opinion. Appellee attempts to distinguish 
a hearing before a court from a hearing before a committee 
by pointing out that a court has the summary power of 

* This unusual and bitter attack upon a constitutional provision 
by those who are entrusted with its protection has led the appellee 
at times to seemingly intemperate attacks not only upon counsel 
but also upon the Courts who under the Constitution enforce the 
privilege. We are deeply confident that this Court will not be swayed 
by such arguments and will consider stricken from appellee’s brief 
those portions here adverted to. 

We call this Court’s attention to appellee’s discussion of Alexander 
v. United States, 181 F. 2d 480 (C. A. 9, 1950), at pp. 23 and 24 
of appellee’s brief. Lest silence create a contrary inference, we wish 
to dissociate ourselves from appellee’s statement therein that the 
Court of Appeals of the 9th Circuit was "conniving” with certain 
defendants “in laying the foundation for a future fraud upon itself 
and upon the cause of justice and truth.” The statements of appellee 
in that respect may warrant the attention and consideration of the 
Court of Appeals for the 9th Circuit. 
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punishment, while a committee must look to the courts for 
enforcement of its authority. We cannot understand why 
the time lag in enforcement after a refusal to answer before 
a committee does away with the sound reasons for requiring 
a direction to answer after an overruling of the privilege. 
If anything the long process of certification, indictment, 
trial and appeal underscores the soundness of informing 
a witness that the initial tribunal has overruled his claim, 
thus giving him an opportunity to answer before invoking 
the prospect of prosecution. Appellee’s argument that only 
the court can rule on the validity of a claim would lead to 
the absurdity of requiring the institution of prosecution 
against every witness who asserts the privilege before a 
committee, since in the view of appellee every refusal to 
answer based upon an assertion of the privilege is auto¬ 
matically a violation of the statute. The opinion of Judge 
Holtzoff, U. S. v. Fox, supra-, not only is in accord with the 
decided cases (see appellant’s main brief, pp. 19-23), but 
reflects a rule of sound reason.* 

* Appellee argues that a Congressional Committee is without 
power to direct a witness to answer after asserting the privilege, 
and then asks rhetorically “in what formula is appellant suggesting 
that the hollow futility of the Committee’s statement of disapproval 
should be put?” (Appellee’s brief, p. 51). We call the Court’s 
attention to the following statement of the Chairman of the Senate 
Judiciary Committee, explaining the “direction procedure” followed 
by that Congressional Committee: 

Chairman (Sen. McCarran) : 

“Where you deem it necessary to claim your privilege against 
self-incrimination, in good faith, the Committee will not seek 
to compel you to answer unless, first, the Committee believes 
your privilege does not apply to that particular question and, 
second, the information sought to be elicited through your an¬ 
swer is of particular importance to the Committee. 

“It may be that in no instance, where you claim your priv¬ 
ilege, will the Committee demand that you answer. But I wish 
to caution you that if and when such a demand is made, it will 
be a demand backed by the Committee’s studied judgment that 
the Committee does have the right to compel your answer. You 
should have that information so that you may guide yourself 
accordingly.” (Hearings Before the Sub-committee to investi¬ 
gate the Administration on the Internal Security Act and other 
internal security laws of the Committee on the Judiciary, U. S. 
Senate, 82d Cong., 1st Session on the institute of specific rela¬ 
tions. Part I, July 26, pp. 75-76.) 
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POINT V 

Appellant was entitled to a hearing on the qualifica¬ 
tions of the grand jurors. 

Appellee attempts to justify the lower court’s refusal to 
grant appellant a hearing on his motion challenging the 
validity of the indicting Grand Jury by asking in effect 
that this Court decline to follow Dennis v. United States, 
339 U. S. 162 and Frazier v. U. S., 335 U. S. 497. 

Even the court below acknowledged that Dennis and 
Frazier established the proposition that “Government em¬ 
ployees serving as Grand or Petit Jurors might be barred 
for implied bias when circumstances are properly brought 
to the Court’s attention which convince the Court that Gov¬ 
ernment employees would not be suitable jurors” (J. A., 
p. 65, order and opinion of Judge Kirkland). Appellee 
simply argues that Dennis and Frazier should be disre¬ 
garded because they “could have far-reaching effects” (Ap¬ 
pellee’s Brief, p. 56). Appellee argues that the special 
circumstances surrounding the suitability of Government 
employees in certain trials cannot be “adequately shown 
either to exist or not to exist by the use of criminal trial 
equipment” (Appellee’s Brief, p. 56). Appellee states “the 
inadequacy of the procedure which criminal prosecutions 
make available is obvious” (Appellee’s Brief, p. 56). 

Reduced to its simplest terms appellee is contending that 
the opportunity which Dennis and Frazier specifically saves 
to defendants to prove the existence of “special circum¬ 
stances” warranting the disqualification of government em¬ 
ployees as jurors, should be denied merely because appel¬ 
lee believes that these “circumstances” cannot be effectively 
demonstrated. Appellee’s lack of confidence in appellant’s 
ability to prove his allegations by lawful evidence can 
hardly be offered as a justification for denying appellant 
the opportunity to prove his case which the Supreme Court 
has guaranteed. The intimidating effect of the so-called 
“Loyalty Order” may perhaps be a fitting subject for the 
“probing of a legislative committee” (Appellee’s Brief, 
p. 57), but appellee’s thoughts on this matter are scareclv 
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a substitute for the right to adduce ‘‘evidence of a climate 
of opinion among Government employees that they would 
jeopardize their tenure or provoke investigation by such 
a verdict” which Dennis specifically permits.* 

Appellee may believe that appellant’s experts on a hear¬ 
ing on this motion would show a “charming lack of self- 
consciousness” (Appellee’s Brief, at p. 56) but appellee’s 
comments on the credibility of opposing witnesses is 
scarcely an argument to foreclose appellant’s right to ad¬ 
duce evidence. Dennis guaranteed that “the way is open in 
every case to raise a contention of bias from the realm of 
speculation to the realm of fact”. This right may not be 
denied to defendants merely because the prosecution dis¬ 
agrees with the rule established by the highest Court.t 

* In the face of the opinion of Justice Minton and the concurring 
opinion of Justice Reed it is difficult for us to understand just why 
“it is clear that the Supreme Court in deciding the Dennis case made 
its choice to leave the matter of bias by implication to the legisla¬ 
ture”. The opinion of Justice Reed specifically states that “Govern¬ 
ment employees may be barred for implied bias when circumstances 
are properly brought to the court’s attention which convince the 
court that Government employees would not be suitable jurors in a 
given case.” The majority opinion, as we point out in our main 
brief, at p. 24, indicated the precise type of evidence which would 
ground an exclusion of Government employees from jury duty. 

f Appellee urges, in passing, that there is no constitutional right 
to a fair and impartial grand jury. We would have thought that 
this was long settled adversely to appellee. Since the question is 
nevertheless raised we refer the Court to the latest decision of the 
Supreme Court on the question, Cassell v. Texas, 339 U. S. 282, in 
which Justice Reed refers to the “federal constitutional right to a 
fair and impartial grand jury.” 
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CONCLUSION 

For the foregoing reasons the judgment of conviction 
must be reversed and the appellant discharged. 

Respectfully submitted, 

David Scribner, 

11 East 51st Street, 

New York Citv, 

Arthur Kinoy, 

101 East 40th Street, 

New York Citv, 

Allan Rosenberg, 

416 Fifth Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 

Of Counsel, 

David Scribner, 

Donner & Kinoy, 
by Frank J. Donner, 

Arthur Kinoy, 

104 East 40th Street, 

New York City. 
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Ittiltii (Enurt nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,081 


THOMAS QUINN, 

Appellant, 

v. 

UNITED STATES OF AMERICA, 

Appellee. 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit en banc: 

Appellant respectfully petitions this Court for a rehear¬ 
ing of its decision and opinions of December 19, 1952, re¬ 
versing the judgment of conviction of the District Court 
and remanding the case for a new trial. 


I 

Statement 

This appeal was originally argued before a Division of 
this Court. Several months thereafter this Court sua 
sponte ordered the appeal set for reargument before the 
Court en banc . Argument was heard pursuant to this or¬ 
der. On December 19, 1952, this Court sitting en banc 
filed its opinions, three judges reversing the conviction, 
three judges concurring, and three judges dissenting. 




9 


We do not propose in this petition for rehearing to re¬ 
argue or restate the fundamental issues which in our opinion 
require a reversal and dismissal of proceedings rather than 
a remand for a new trial. We wish, however, to call the 
attention of the Court and in particular Judges Prettyman, 
Washington, Fahy and Chief Judge Stephens to one issue 
which requires reargument and rehearing and which must 
be disposed of as a threshold matter. 


II 

The opinions of Judges Prettyman, Washington, Fahy 
and Chief Judge Stephens require a rehearing on the 
issue of the denial of appellant’s motion for a hearing 
on the challenge to the validity of the Grand Jury. 

The opinion of Judges Prettyman, Washington and Chief 
Judge Stephens, concurred in in part by Judge Fahy dis¬ 
poses of appellant’s position that the trial court erred in 
denying a hearing on the motion challenging the validity 
of the indicting grand jury, on the basis of their opinions 
in EmspaJc. For the convenience of the Court we will not 
restate our arguments urging rehearing on this point but 
incorporate by reference the statements set forth on this 
issue in our petition for rehearing in Emspak filed this day 
with the Court. 

On the basis of the arguments made in the petition for 
rehearing in Emspak, we suggest to this Court that reargu¬ 
ment and rehearing shall be granted on this point. 
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III 

Conclusion 

Appellant respectfully submits that the petition for re¬ 
hearing should be granted. 

David Scribner, 



Boston 8, Mass. 

Attorneys for Appellant. 

Of Counsel: 

David Scribner, 

Donner, Kinoy & Perlin, 
by Arthur Kinoy. 


Dated: January 2, 1953. 





